Product Stewardship Act 2011

No. 76, 2011

An Act to provide a framework for reducing the
environmental and other impacts of products, and
for related purposes

Note: An electronic version of this Act is available in ComLaw (http://www.comlaw.gov.au/)

ComLaw Authoritative Act C2011A00076



ComLaw Authoritative Act C2011A00076



Contents

Part 1—Introduction
Division 1—Preliminary

1 ] 110 o (14 SRRSO
2 COMMENCEMENT......oiiiiiiieecie ettt be e sre e sare e

Division 2—Guide to this Act

3 GUIdE t0 thiS ACT......veveeeiiirsccece e
Division 3—Objects of this Act and product stewardship criteria

4 ODbjects Of thiS ACL.....ccveiieiiiire e

5 Product stewardship Criteria ..........ccccooerverreriinicnce e
Division 4—The Dictionary

6 THE DICHIONAIY ...t s
Division 5—Application of this Act

7 ACEDINAS CrOWN ...t

8 Extension to external TErritories ........ccovevverireieneenceeeee

9 Relationship to State and Territory laws.........ccccoceveerieniereenn

Part 2—Voluntary product stewardship
Division 1—Guide to this Part

10 Guide t0 thiS Part........cocecviiiiiiiierc e
Division 2—Voluntary product stewardship
11 Exercising rights in product stewardship logo in accordance
with accredited voluntary arrangement............cccovveereiencenenenn,
12 What is an accredited voluntary arrangement..............ccoceevnnene.
13 Accreditation of voluntary arrangements............c.ccoceeereieieneenn.
14 What is a product stewardship 1090 .........cccoveriniiniiniinnnenn,
15 What are the Commonwealth’s intellectual property rights in
a product stewardship 1090 ..........ccovvriiiiinicc e
16 Commonwealth’s intellectual property rights not limited............

Part 3—Co-regulatory product stewardship
Division 1—Guide to this Part

17 GUIE tO thiS Part.......ceiiiieiiiciecctee e

14

14
14

15
15
15

16
17

18
19

20
20

i Product Stewardship Act 2011 No. 76, 2011

ComLaw Authoritative Act C2011A00076



Division 2—Requirements for liable parties and administrators
of co-regulatory arrangements

Subdivision A—Requirement for liable party to be member of
approved co-regulatory arrangement

18 Liable party to be member of approved co-regulatory
AITANGEMENT ... e

19 Who is a liable party in relation to a class of products...........

20 What is an approved co-regulatory arrangement

21 Outcomes for co-regulatory arrangements.............cccceervrnnee

22 Matters to be dealt with by co-regulatory arrangements.........
Subdivision B—Requirements for administrators of approved
co-regulatory arrangements
23 Administrator to achieve outcomes for co-regulatory
AMTANGEMENT ...ttt
Subdivision C—Requirements for liable parties and
administrators
24 Requirements relating to record-keeping, giving information
AN TEPOITING. ... voveveveieer e
Division 3—Approving co-regulatory arrangements
25 Approving co-regulatory arrangements—application.............
26 Approving co-regulatory arrangements—decision.................

Division 4—Reviewing co-regulatory arrangements and
cancelling approvals

27 Reviewing approved co-regulatory arrangements ..................

28 Cancelling approvals of co-regulatory arrangements .............
Division 5—Enforcing approved co-regulatory arrangements

29 IMProvemMEeNt NOLICES .......cviveirieireeee e

30 Directed audits—general ...

31 Directed audits—appointing auditor and carrying out audit...
Division 6—Other matters relating to co-regulatory product

stewardship

32 Co-regulatory product stewardship—anti-avoidance .............

33 Co-regulatory product stewardship—replacing administrator

34 Co-regulatory product stewardship—constitutional

CONNECLION ..vviiiciie e
35 Co-regulatory product stewardship—reading down provision

fOr adminiStrators........ccveiiiiiiece e

Product Stewardship Act 2011 No. 76, 20

ComLaw Authoritative Act C2011A00076

11



Part 4—Mandatory product stewardship 43

Division 1—Guide to this Part 43
36 GUIde t0 thiS Part.......cccooiiieieieec e 43
Division 2—Mandatory product stewardship 44
37 Mandatory product stewardship requirements may be
specified in regulations...........ocoiiii i 44
38 Contravening mandatory product stewardship requirements.......... 46
39 Mandatory product stewardship—satisfying product
stewardship criteria and furthering objects etc. ..........ccoceveviiiennns 46
40 Mandatory product stewardship—constitutional connection........... 48
Part 5—Enforcing this Act 49
Division 1—Guide to this Part 49
41 GUIde t0 thIS PArt.......ccoviririeiiiiiiee s 49
Division 2—Civil penalty provisions 50
Subdivision A—Obtaining a civil penalty order 50
42 Civil PeNAItY OFdErS ......cvovieiciec s 50
43 Maximum amount of pecuniary penalty ..........c.ccccoeeervieriieinnnenas 51
44 Involvement in contravening civil penalty provision...............c....... 52
45 Civil enforcement of penalty
46 Conduct contravening more than one civil penalty provision.......... 53
47 Multiple CoNtraventions...........cccouveiiiereneieeee s 53
48 Proceedings may be heard together ...........ccocooveiviiinenciineee, 53
49 Civil evidence and procedure rules for civil penalty orders............. 53
50 Contravening a civil penalty provision is not an offence................. 53
Subdivision B—Civil liability of executive officers of bodies
corporate 54
51 Civil liability of executive officer of body corporate....................... 54
52 Reasonable steps to prevent contravention ............cc.cceceveverieennnnne, 55
Subdivision C—Civil proceedings and criminal proceedings 56
53 Civil proceedings after criminal proceedings ..........c.cooveevrieninnenn, 56
54 Criminal proceedings during civil proceedings ..........c.ccoceeveverinnenn 56
55 Criminal proceedings after civil proceedings ..........c.coovevrvennienn 56
56 Evidence given in civil proceedings not admissible in
CrimiINal ProCEEAINGS .....vovvveeiiiiiiirieirte e 57
Subdivision D—Miscellaneous 57
57 Mistake Of FaCt ..o 57
58 State of mind
59 Continuing CONLrAVENTIONS........c.coiiiierienie e 58

iii Product Stewardship Act 2011 No. 76, 2011

ComLaw Authoritative Act C2011A00076



Division 3—Publicising offences, contraventions and decisions 60

60 Minister may publicise certain offences, contraventions and
(0 [=ToT 1 o] SRS 60
Division 4—Enforceable undertakings 62
61 Acceptance of UNdertakings..........ccovvveveviirieieiieeie e 62
62 Enforcement of undertakings..........ccocoooeveneieisiencce e 62
Division 5—Injunctions 64
63 INJUNCEIONS ... 64
64 Granting iNterim iNJUNCEIONS.........c.ooiirieiee s 64
65 Discharging or varying injunCtions.............c.ccovreennensnnsenneennas 65
66 Certain limits on granting injunctions not to apply...........c.ccccevrenene. 65
Part 6—Compliance powers 66
Division 1—Guide to this Part 66
67 GUIde t0 thIS PArt.......cciiiriiiieci s 66
Division 2—Powers of inspectors 67
Subdivision A—Appointment of inspectors 67
68 Minister may appoint INSPECLOIS........ccrviveirreireinee e 67
69 1AENEILY CAIAS ...veveeieiei et 68
70 Offence for failing to return identity card..........c.ccovvevreinvennnenn, 68
Subdivision B—Powers of inspectors 69
71 Purposes for which powers can be used .........ccoccovvveriiiicincenne 69
72 Inspection powers—with CONSENt...........ccoereiiiniininirese e
73 Refusing consent is not an offence
74 Inspection powers—with Warrant............c.ceeeoeninincnene e
75 Announcement before entry under warrant .............ccocecerienieennnn 71
76 Copy of warrant to be given to OCCUPIEr..........cceiiireiiieeie 71
77 Occupier entitled to observe execution of warrant ...............ccccc...... 72
78 Occupier to provide inspector with facilities and assistance............ 72
Subdivision C—General provisions relating to seizure 72
79 Copies of seized things to be provided ..........ccccocvevivieiiiiiiicn 72
80 Receipts for things Seized ..o, 73
81 Return of seized things .......ccoeiriiiiiiiieee e 73
82 Magistrate may permit a thing to be retained ...........cc.cceveiincne. 74
83 Disposal if thing cannot be returned.............cccovenieniinicincene 75
Subdivision D—Applying for warrants to enter premises 75
84 Ordinary warrants
85 Warrants by telephone, fax etC. ... 76

86 Signed form of warrant not produced in evidence............cc.ccceevnnene. 78

Product Stewardship Act 2011 No. 76, 2011 iv

ComLaw Authoritative Act C2011A00076



Subdivision E—Powers of magistrates 78

87 Federal Magistrates—consent to NOMINALION ...........cccceveveeeieenienne. 78
88 Powers of magistrates
Division 3—Information gathering powers 80
89 Meaning of person who has product stewardship
INFOPMALION ...
90 Minister may require a person to provide information
91 Minister may require a person to appear before an inspector .......... 81
Part 7—Reviewing decisions 83
Division 1—Guide to this Part 83
92 GUIde t0 thIS PArt.......ccoviiiireiiciiiciieee s 83
Division 2—Reviewing decisions 84
93 Persons affected by reviewable decisions............ccoceeevieriieinnenas 84
94 Notification of decisions and review rights ..........c.coccovveneiniennns 85
95 INEEINAI TEVIEW.....c.iiiiiicici e 85
96 Review of decisions by Administrative Appeals Tribunal............... 86
Part 8—Protecting information 87
Division 1—Guide to this Part 87
97 GUIdE 10 thIS PArt.......covveiiieiiiecere s 87
Division 2—Protecting information
98 Offence—Disclosing commercially sensitive information
99 Authorised diSCIOSUIES.........coeiriiiiiiiieee e
100 Disclosing commercially sensitive information to courts and
EADUNALS BEC. ...t 90
Part 9—Miscellaneous 91
Division 1—Guide to this Part 91
101 GUide t0 thiS Part.........ccoiieiiiiiieie e 91
Division 2—Miscellaneous 92
102 General requirements for making applications............c.ccccvvennnenn, 92
103 Applications—requesting additional information.............ccccccceenee 92
104 Privilege against self-incrimination not affected ...........c.cccceeeenne. 93
105 Compensation for damage to electronic equipment............cccccc..... 93
106 Compensation for acquisition of property ........c.cccoveereiniennenn, 94
107 ANNUAL FEPOIT. ...t
108 Publishing material about arrangements
108A  Publishing material about products being considered for
accreditation or regulation under this ACt..........ccccvvriieieinicienns 95

v Product Stewardship Act 2011 No. 76, 2011

ComLaw Authoritative Act C2011A00076



108B  Product Stewardship AdViSOry GrouUp ........coevveieeieiesiesie e 96

109 Review of operation of thisS ACt.........cccovceiiiiiiiineii e, 97

110 DElegation .....c..cveiiiiiiesie e 97

111 REQUIALIONS ...t 98
Schedule 1—Product Stewardship Advisory Group 99

1 Membership of AdVISOry Group.........cccoeevierieiieieiice e 99

2 Appointment of members of Advisory Group (other than the

ChaID) e e

3 Appointment of Chair of Advisory Group

4 REMUNEIALION ...t e

5 Leave Of @DSENCE ......oveiieeirieiriee e

6 Procedures of Advisory Group

7 Disclosure of interests to the MiniSter ..........c.coveeieienieneerenee 101

8 Disclosure of interests to the AdViSOry Group..........cccoveerverennen. 102

9 RESIGNATION ...t e 102

10 Termination of apPOINIMENT .........ccoviviiieiriee e 103

11 Other terms and CONAItioNS..........ccoeviiierireireeree e 103

Product Stewardship Act 2011 No. 76,2011 i

ComLaw Authoritative Act C2011A00076



Product Stewardship Act 2011

No. 76, 2011

An Act to provide a framework for reducing the
environmental and other impacts of products, and
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[Assented to 25 July 2011]

The Parliament of Australia enacts:
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Part 1 Introduction
Division 1 Preliminary

Section 1

Part 1—Introduction
Division 1—Preliminary

1 Short title

This Act may be cited as the Product Stewardship Act 2011.

2 Commencement

(1) Each provision of this Act specified in column 1 of the table
commences, or is taken to have commenced, in accordance with
column 2 of the table. Any other statement in column 2 has effect

according to its terms.

Commencement information

Column1 Column 2 Column 3
Provision(s) Commencement Date/Details
1. Sections1and  The day this Act receives the Royal Assent. 25 July 2011
2 and anything in
this Act not
elsewhere covered
by this table
2. Sections 3 to A day or days to be fixed by Proclamation. 8 August 2011
111 However, if any of the provision(s) do not (see
commence within the period of 6 months F2011L01586)
beginning on the day this Act receives the
Royal Assent, they commence on the day
after the end of that period.
Note: This table relates only to the provisions of this Act as originally

enacted. It will not be amended to deal with any later amendments of

this Act.

(2) Any information in column 3 of the table is not part of this Act.
Information may be inserted in this column, or information in it
may be edited, in any published version of this Act.
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Introduction Part 1
Guide to this Act Division 2

Section 3

Division 2—Guide to this Act

3 Guide to this Act

This Act is about product stewardship.

Product stewardship is an approach to reducing the environmental
and other impacts of products by encouraging or requiring
manufacturers, importers, distributors and other persons to take
responsibility for those products.

This Act provides a framework for 3 kinds of product stewardship.
Voluntary product stewardship

Part 2 is about voluntary product stewardship. This involves
accrediting voluntary arrangements designed to further the objects
of this Act in relation to products, and authorising the use of
product stewardship logos in connection with such arrangements.

Co-regulatory product stewardship

Part 3 is about co-regulatory product stewardship. This involves
requiring some manufacturers, importers, distributors and users of
products (called liable parties), who have been specified in the
regulations, to be members of co-regulatory arrangements
approved by the Minister.

These arrangements must have outcomes, specified in the
regulations, that are designed to further the objects of this Act.

Administrators of approved co-regulatory arrangements are
required to take all reasonable steps to ensure those outcomes are
achieved in accordance with the regulations.

Mandatory product stewardship

Product Stewardship Act 2011 No. 76, 2011 3
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Part 1 Introduction
Division 2 Guide to this Act

Section 3

Part 4 is about mandatory product stewardship. This involves
enabling regulations to be made that would require some persons to
take, or not to take, specified action in relation to products.

Obijects of this Act and product stewardship criteria

Before regulations are made specifying liable parties for a class of
products under Part 3 (co-regulatory product stewardship), or
requiring action to be taken in relation to products under Part 4
(mandatory product stewardship), the Minister must be satisfied
that:

(@ making the regulations will further the objects of
this Act; and

(b) the product stewardship criteria are satisfied.

The objects of this Act and the product stewardship criteria are also
relevant to determining whether to accredit a voluntary
arrangement under Part 2. They are set out in Division 3 of Part 1.

Other introductory matters

Part 1 also contains the Dictionary. The Dictionary is a list of every
term that is defined in this Act. A term will either be defined in the
Dictionary itself, or in another provision of this Act. If another
provision defines the term, the Dictionary will have a signpost to
that definition.

In addition, Part 1 deals with the application of this Act to the
Crown and in the external Territories. It also deals with the
relationship between this Act and State and Territory laws.

Enforcing this Act

Part 5 deals with enforcing this Act, including regulations and
legislative instruments made under it.

4
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Introduction Part 1
Guide to this Act Division 2

Section 3

Division 2 of that Part allows courts to order persons to pay
pecuniary penalties for contravening provisions of this Act called
civil penalty provisions.

Division 3 of that Part allows contraventions of this Act and
adverse decisions (such as cancelling an arrangement’s
accreditation or approval) to be publicised.

Division 4 of that Part deals with enforceable undertakings. If a
person makes an undertaking relating to complying with this Act,
the undertaking may be enforced by a court order.

Division 5 of that Part allows injunctions to be sought for
contraventions, or potential contraventions, of this Act.

Compliance powers
Part 6 is about ensuring compliance with this Act.

Division 2 of that Part is about the powers of inspectors. These
powers may be used for the purposes of determining whether a
person is complying with this Act or for the purposes of
investigating a possible contravention of this Act.

Division 3 of that Part is about gathering information for the
purposes of investigating or preventing a possible contravention of
a civil penalty provision or an offence provision in this Act.

Reviewing decisions

Part 7 is about reviewing some decisions made under this Act
(called reviewable decisions).

Reviewable decisions (other than those made by the Minister
personally) can be reviewed by the Minister (an internal review).

Reviewable decisions made by the Minister personally or on an
internal review can be reviewed by the Administrative Appeals
Tribunal.

Product Stewardship Act 2011 No. 76, 2011 5
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Part 1 Introduction
Division 2 Guide to this Act

Section 3
Protecting information
Part 8 is about protecting information (called protected
information) obtained by or disclosed to persons in connection
with this Act.
Disclosing protected information is an offence if it might
substantially prejudice the commercial interests of a person, and
the disclosure is not authorised by this Part.
There is also a limitation on the ability of courts and tribunals to
require the disclosure of protected information.
Miscellaneous matters
Part 9 deals with a variety of miscellaneous matters, such as
making applications, delegations and the power to make
regulations.
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Introduction Part 1
Obijects of this Act and product stewardship criteria Division 3

Section 4

Division 3—Objects of this Act and product stewardship
criteria

4 Objects of this Act

Object—reducing impact of products

(1) Itisan object of this Act to reduce the impact:
(a) that products have on the environment, throughout their lives;
and
(b) that substances contained in products have on the
environment, and on the health and safety of human beings,
throughout the lives of those products.

(2) It is Parliament’s intention that this object be achieved by
encouraging or requiring manufacturers, importers, distributors and
other persons to take responsibility for those products, including by
taking action that relates to the following:

(a) avoiding generating waste from products;

(b) reducing or eliminating the amount of waste from products to
be disposed of;

(c) reducing or eliminating hazardous substances in products and
in waste from products;

(d) managing waste from products as a resource;

(e) ensuring that products and waste from products are reused,
recycled, recovered, treated and disposed of in a safe,
scientific and environmentally sound way.

Other objects

(3) The following are also objects of this Act:
(a) to contribute to Australia meeting its international obligations
concerning the impacts referred to in subsection (1);
(b) to contribute to reducing the amount of greenhouse gases
emitted, energy used and water consumed in connection with
products and waste from products.

Product Stewardship Act 2011 No. 76, 2011 7
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Part 1 Introduction
Division 3 Obijects of this Act and product stewardship criteria

Section 5

5 Product stewardship criteria

The product stewardship criteria are satisfied in relation to a class
of products if:

() the products in the class are in a national market; and

(b) at least one of the following applies in relation to the
products in the class:

(i) the products contain hazardous substances;

(i) there is the potential to significantly increase the
conservation of materials used in the products, or the
recovery of resources (including materials and energy)
from waste from the products;

(iii) there is the potential to significantly reduce the impact
that the products have on the environment, or that
substances in the products have on the environment, or
on the health or safety of human beings.

Note: Whether the product stewardship criteria are satisfied in relation to a
class of products is relevant for determining whether:

(a) to accredit a voluntary arrangement in relation to that class of
products (see subsection 13(3)); or

(b) regulations can be made under this Act in relation to the class of
products (see sections 19 (co-regulatory product stewardship—
liable parties for class of products) and 39 (mandatory product
stewardship requirements)).

8 Product Stewardship Act 2011 No. 76, 2011
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Introduction Part 1
The Dictionary Division 4

Section 6

Division 4—The Dictionary

6 The Dictionary
In this Act:
accredited voluntary arrangement: see subsection 12(1).
accrediting authority: see paragraph 13(2)(c).
acquisition of property: see subsection 106(3).

administrator:
(a) of a co-regulatory arrangement: see paragraph 20(2)(e); and
(b) of a voluntary arrangement: see paragraph 12(2)(c).

Advisory Group means the Product Stewardship Advisory Group
established by subsection 108B(1).

affected: for when a person is affected by a reviewable decision,
see section 93.

agency means:
(a) a Department of State; or

(b) any agency, authority or body (whether incorporated or not)
established for a public purpose by or under a law of the
Commonwealth or of a State or Territory.

approved co-regulatory arrangement: see subsection 20(1).
artistic work has the same meaning as in the Copyright Act 1968.

Australia, when used in a geographical sense, includes the external
Territories.

civil penalty order: see subsection 42(3).

Product Stewardship Act 2011 No. 76, 2011 9
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Part 1 Introduction
Division 4 The Dictionary

Section 6

civil penalty provision means:

(a) asubsection, or a section that is not divided into subsections;
or

(b) asubregulation, or a regulation that is not divided into
subregulations;

that has set out at its foot the words “civil penalty” and one or more
amounts in penalty units, or that another provision of this Act
declares to be a civil penalty provision.

constitutional corporation means a corporation to which
paragraph 51(xx) of the Constitution applies.

constitutional trade or commerce means trade or commerce:
(a) between Australia and a place outside Australia; or
(b) among the States; or
(c) between a State and a Territory; or
(d) between 2 Territories.

co-regulatory arrangement: see subsection 20(2).
damage, in relation to data: see subsection 105(5).

distribute includes sell and supply, whether for consideration or
not.

evidential burden, in relation to a matter, means the burden of
adducing or pointing to evidence that suggests a reasonable
possibility that the matter exists or does not exist.

evidential material means any thing that may be relevant to:
(a) the investigation or prosecution of:
(i) an offence against this Act; or

(if) an offence against the Crimes Act 1914 or the Criminal
Code that relates to this Act; or

(b) the investigation or bringing of proceedings in relation to a
contravention of a civil penalty provision in this Act.

Note: The expression this Act has an extended meaning (see the definition in
this section).

executive officer, of a body corporate: see subsection 51(4).

10 Product Stewardship Act 2011 No. 76, 2011
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Introduction Part 1
The Dictionary Division 4

Section 6

export means export from Australia.

Federal Magistrate means a Federal Magistrate of the Federal
Magistrates Court.

import means import into Australia, and includes bring into
Australia.

improvement notice means an improvement notice given under
section 29.

inspector means an inspector appointed under subsection 68(1).
intellectual property rights: see section 15.

just terms: see subsection 106(3).

liable party in relation to a class of products: see section 19.

life of a product includes:
(@) the time when the product begins to be manufactured; and
(b) the time when the product is waste.

magistrate includes a Federal Magistrate in respect of whom a
consent under subsection 87(1) and a nomination under subsection
87(2) are in force.

negligent: for when an executive officer of a body corporate is
negligent in relation to a contravention by the body corporate of a
civil penalty provision, see subsection 51(6).

penalty unit, in relation to a civil penalty provision, has the same
meaning as in section 4AA of the Crimes Act 1914.

person who has product stewardship information: see section 89.

product means a thing (including a substance or mixture of
substances) that is:

(a) manufactured; or

(b) specified in regulations made for the purposes of this
paragraph.

product return payment: see subsection 37(5).

Product Stewardship Act 2011 No. 76, 2011 11
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Part 1 Introduction
Division 4 The Dictionary

Section 6

product stewardship criteria: see section 5.
product stewardship logo: see section 14.
prospective liable party: see subsection 32(1).
protected information: see subsection 98(3).

reckless: for when an executive officer of a body corporate is
reckless in relation to a contravention by the body corporate of a
civil penalty provision, see subsection 51(5).

recover in relation to products or waste from products, includes
recover resources, material or energy from those products or that
waste.

relevant court means:
() the Federal Court of Australia; or
(b) a Supreme Court of a State or Territory.

reviewable decision: see section 93.
scheme: see subsection 32(6).

this Act includes regulations, and other legislative instruments,
made under this Act.

trade mark has the same meaning as in the Trade Marks Act 1995.
voluntary arrangement: see subsection 12(2).

waste, in relation to a product, means waste associated with the
product after it is disposed of.

12 Product Stewardship Act 2011 No. 76, 2011
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Introduction Part 1
Application of this Act Division 5

Section 7

Division 5—Application of this Act

7 Act binds Crown
(1) This Act binds the Crown in each of its capacities.

(2) This Act does not make the Crown liable to a pecuniary penalty or
to be prosecuted for an offence.

(3) The protection in subsection (2) does not apply to an authority of
the Crown.

8 Extension to external Territories

This Act extends to every external Territory.

9 Relationship to State and Territory laws

This Act is not intended to exclude the operation of any law of a
State or Territory, to the extent that that law is capable of operating
concurrently with this Act.
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Part 2 Voluntary product stewardship
Division 1 Guide to this Part

Section 10

Part 2—\Voluntary product stewardship
Division 1—Guide to this Part

10 Guide to this Part

This Part is about voluntary product stewardship.

This involves accrediting voluntary arrangements designed to
further the objects of this Act in relation to products, and
authorising the use of product stewardship logos in connection
with such arrangements.

In accrediting a voluntary arrangement, the accrediting authority
must have regard to matters such as:

(@ whether the arrangement’s outcomes will further
the objects of this Act and are likely to be
achieved; and

(b)  whether the product stewardship criteria are
satisfied in relation to the products to which the
arrangement relates; and

(c) the appropriate use of product stewardship logos
under the arrangement; and

(d) the public interest.

Other matters relating to accreditation can be dealt with in
legislative instruments.

14 Product Stewardship Act 2011 No. 76, 2011
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Voluntary product stewardship Part 2
Voluntary product stewardship Division 2

Section 11

Division 2—Voluntary product stewardship

11 Exercising rights in product stewardship logo in accordance with
accredited voluntary arrangement

A person is licensed, or authorised, to exercise the
Commonwealth’s intellectual property rights in a product
stewardship logo if the exercise of those rights is in accordance
with an accredited voluntary arrangement.

Note 1: For what is an accredited voluntary arrangement, see section 12.
Note 2: For accreditation of voluntary arrangements, see section 13.
Note 3:  For what is a product stewardship logo, see section 14.

Note 4:  For what are the Commonwealth’s intellectual property rights in a
product stewardship logo, see section 15.

12 What is an accredited voluntary arrangement

Accredited voluntary arrangements

(1) An accredited voluntary arrangement is a voluntary arrangement
that is accredited in relation to a class of products in accordance
with a determination by the Minister under section 13.

Voluntary arrangements

(2) A voluntary arrangement is an arrangement (however described)
in relation to which the following conditions are satisfied:
() the arrangement is designed to further the objects of this Act
by achieving one or more measurable outcomes in relation to
a class of products;
(b) there is a written document setting out:

(i) the persons, or classes of person, who are authorised by
the arrangement to exercise the Commonwealth’s
intellectual property rights in a product stewardship
logo in connection with products in that class; and

Product Stewardship Act 2011 No. 76, 2011 15
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Part 2 Voluntary product stewardship
Division 2 Voluntary product stewardship

Section 13

(i) the circumstances in which those persons are authorised
by the arrangement to exercise those rights in
connection with those products;

(c) the arrangement provides for there to be a person (the
administrator) who is responsible for ensuring the outcomes
referred to in paragraph (a) are achieved;

(d) the administrator is a body corporate.

13 Accreditation of voluntary arrangements

(1) The Minister may, by legislative instrument, determine matters
relating to the accreditation of voluntary arrangements in relation
to classes of products.

(2) Without limiting subsection (1), the determination may provide for
any or all of the following:

(a) who may apply for accreditation of a voluntary arrangement
in relation to a class of products;

(b) the circumstances in which a person may apply for such an
accreditation;

(c) who may make a decision on such an application (the
accrediting authority);

(d) matters in relation to which the accrediting authority must be
satisfied before accrediting a voluntary arrangement in
relation to a class of products;

(e) grounds on which the accrediting authority may or must
refuse to accredit a voluntary arrangement in relation to a
class of products;

(f) the imposition of conditions by the accrediting authority on a
voluntary arrangement’s accreditation in relation to a class of
products;

(9) reviewing the operation of accredited voluntary
arrangements;

(h) cancellation by an accrediting authority of a voluntary
arrangement’s accreditation in relation to a class of products.

Note 1:  See sections 102 and 103 for additional matters relating to
applications.

Note 2:  The following are examples for paragraph (f):
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(a) acondition that the administrator of a voluntary arrangement take
reasonable steps to ensure the arrangement’s outcomes are
achieved,

(b) a condition relating to the exercise of the Commonwealth’s
intellectual property rights in the product stewardship logo in
accordance with the arrangement.

Preconditions to accreditation

(3) Without limiting subsection (1) or (2), the determination must
require the accrediting authority to refuse to accredit a voluntary
arrangement in relation to a class of products if the accrediting
authority is satisfied that:

(a) an outcome of the arrangement in relation to the class of
products will not further the objects of this Act; or

(b) the arrangement is unlikely to achieve one or more of those
outcomes; or

(c) the product stewardship criteria are not satisfied in relation to
the class of products (see section 5); or

(d) the persons licensed or authorised by the arrangement to
exercise the Commonwealth’s intellectual property rights in a
product stewardship logo in connection with products in that
class, or the circumstances in which those persons are
licensed or authorised, are not appropriate (see
subsection (4)); or

(e) itis notin the public interest to accredit the arrangement (see
subsection (4)).

Public interest and appropriate use of logo—relevant matters

(4) In determining whether the accrediting authority is satisfied as
mentioned in paragraph (3)(d) or (e), the accrediting authority:
(&) must have regard to the objects of this Act; and
(b) may have regard to any other matter.

14 What is a product stewardship logo

(1) This section sets out what is a product stewardship logo.
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Artistic works

(2) An artistic work is a product stewardship logo if:
(a) copyright subsists in the artistic work; and

(b) the Commonwealth is the owner of the copyright in the
artistic work; and

(c) the artistic work is designated by the Minister under
subsection (4).

Trade marks

(3) A trade mark is a product stewardship logo if:

(a) the trade mark is registered under the Trade Marks Act 1995;
and

(b) the Commonwealth is the registered owner of the trade mark
for the purposes of that Act; and

(c) the trade mark is designated by the Minister under
subsection (4) of this section.

Designation by Minister

(4) The Minister may, by legislative instrument, designate:
(a) for the purposes of paragraph (2)(c)—an artistic work
reproduced in the instrument; and
(b) for the purposes of paragraph (3)(c)—a trade mark
represented in the instrument.

15 What are the Commonwealth’s intellectual property rights in a
product stewardship logo

The Commonwealth’s intellectual property rights in a product
stewardship logo are:

(a) if the product stewardship logo is an artistic work—the
Commonwealth’s right under the Copyright Act 1968 to do
an act comprised in the copyright of the artistic work; and

(b) if the product stewardship logo is a trade mark—the rights
held by the Commonwealth as the registered owner of the
trade mark under the Trade Marks Act 1995.

18 Product Stewardship Act 2011 No. 76, 2011

ComLaw Authoritative Act C2011A00076



Voluntary product stewardship Part 2
Voluntary product stewardship Division 2

Section 16

16 Commonwealth’s intellectual property rights not limited

This Part does not limit:
(@) the Commonwealth’s intellectual property rights in a product
stewardship logo; or

(b) the operation of the Copyright Act 1968 or the Trade Marks
Act 1995.
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Part 3—Co-regulatory product stewardship
Division 1—Guide to this Part

17 Guide to this Part

This Part is about co-regulatory product stewardship.

Under Division 2, some manufacturers, importers, distributors and
users of products (called liable parties) are required to be members
of co-regulatory arrangements approved by the Minister (see
section 18). Liable parties are specified in the regulations (see
section 19).

These arrangements must have outcomes, specified in the
regulations, that are designed to further the objects of this Act (see
section 21).

Administrators of approved co-regulatory arrangements are
required to take all reasonable steps to ensure those outcomes are
achieved in accordance with the regulations (see section 23).

Before regulations are made specifying liable parties in relation to
a class of products, the Minister must be satisfied that, among other
things:

(@ making the regulations will further the objects of
this Act; and

(b) the product stewardship criteria are satisfied.
Division 2 also contains requirements for liable parties and

administrators of co-regulatory arrangements relating to
record-keeping, giving information and reporting (see section 24).

Division 3 deals with approving co-regulatory arrangements.

20 Product Stewardship Act 2011 No. 76, 2011

ComLaw Authoritative Act C2011A00076



Co-regulatory product stewardship Part 3
Guide to this Part Division 1

Section 17

Division 4 deals with reviewing co-regulatory arrangements and
cancelling approvals.

Division 5 contains special rules for enforcing approved
co-regulatory arrangements. These include the ability to give
improvement notices to administrators, and requiring arrangements
to be audited.

Division 6 deals with other matters relating to co-regulatory
product stewardship, such as anti-avoidance, replacing the
administrator of an arrangement and constitutional limitations.
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Division 2—Requirements for liable parties and

administrators of co-regulatory arrangements

Subdivision A—Requirement for liable party to be member of

approved co-regulatory arrangement

18 Liable party to be member of approved co-regulatory

arrangement

(1) A liable party in relation to a class of products must be a member
of an approved co-regulatory arrangement in relation to that class
of products.

Civil penalty: 200 penalty units.

Note 1: For liable parties, see section 19.

Note 2: For approved co-regulatory arrangements, see sections 20, 21 and 22.

Note 3:  For approval of co-regulatory arrangements, see Division 3.

Note 4: For additional requirements for liable parties, see Subdivision C of
this Division.

Minister to give notice before applying for civil penalty order

(2) The Minister cannot apply for a civil penalty order in relation to a
contravention of subsection (1) by a person unless:

(a) the Minister has given the person a written notice requiring
the person to become a member of an arrangement referred to
in subsection (1) before the day specified in the notice; and

(b) the person has failed to comply with the notice.

(3) The day specified in the notice must be at least 14 days after the
day the notice is given.

Variation and revocation of notice

(4) A person to whom a notice has been given under subsection (2)
may apply to the Minister to:

(a) vary the notice to specify a later day; or
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(b) revoke the notice.

(5) The application must be:
(a) in writing; and
(b) made before the day specified in the notice under
subsection (2).

(6) The Minister may, by written notice given to the person:
(a) if paragraph (4)(a) applies—uvary the notice under
subsection (2) to specify a later day; or
(b) if paragraph (4)(b) applies—revoke the notice under
subsection (2).

(7) Otherwise, the Minister must refuse the application.

(8) Subsections (4) and (6) do not affect the operation of subsection
33(3) of the Acts Interpretation Act 1901 in relation to a notice
under subsection (2).

Continuing contraventions

(9) Section 59 (continuing contraventions) applies in relation to
subsection (1) of this section as if the liable party were required by
that subsection to be a member of an approved co-regulatory
arrangement before the day specified in the notice under
subsection (2) of this section.

19 Who is a liable party in relation to a class of products

Regulations may specify liable parties

(1) A liable party, in relation to a class of products, is a person in a
class (or classes) of persons specified as liable parties in relation to
that class of products in regulations made for the purposes of this
subsection.

(2) However, a person is only a liable party in relation to a class of
products if the person has at any time:

(a) manufactured a product in that class in Australia; or
(b) imported a product in that class into Australia; or
(c) distributed a product in that class in Australia; or
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(d) used a product in that class in Australia.

Satisfying product stewardship criteria and furthering objects etc.

(3) Before the Governor-General makes regulations for the purposes of
subsection (1) in relation to a class of products, the Minister must
be satisfied that:

(a) making the regulations in relation to the class of products
will further the objects of this Act (see section 4); and

(b) the product stewardship criteria are satisfied in relation to the
class of products (see section 5); and

(c) if regulations made for the purposes of subsection (1) are not
already in force in relation to the class of products:

(i) the class of products has been notified in accordance
with subsection (3A) no later than 12 months
beforehand; or

(i) there are special circumstances justifying the making of
the regulations without that notification.

Note: For a limitation on the power to make regulations under this Part, see
section 34 (constitutional connection).

(3A) For the purposes of subparagraph (3)(c)(i), a class of products must
be notified by being included in a list or notice, published on the
Department’s website, of classes of products in relation to which
the Minister is proposing to consider whether some form of
accreditation or regulation under this Act might be appropriate.

(3B) If the Governor-General makes regulations to which
subparagraph (3)(c)(ii) applies in relation to a class of products, the
regulations must, when laid before both Houses of Parliament
under section 38 of the Legislative Instruments Act 2003, be
accompanied by a statement, prepared by the Minister, setting out
the special circumstances mentioned in that subparagraph.

Exempting liable parties

(4) The regulations may provide for the Minister to determine that this
Act has effect as if a particular person who would otherwise have
been a liable party in relation to a class of products were not such a
liable party during a particular or an indefinite period.
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Note: The expression this Act has an extended meaning (see the Dictionary
in section 6).

(5) A determination referred to in subsection (4) has effect
accordingly.

20 What is an approved co-regulatory arrangement

Approved co-regulatory arrangements

(1) An approved co-regulatory arrangement is a co-regulatory
arrangement that is approved by the Minister under section 26 in
relation to a class of products.

Co-regulatory arrangements

(2) A co-regulatory arrangement is an arrangement (however
described) in relation to which the following conditions are
satisfied:

(a) the arrangement is designed to achieve the outcomes
specified under section 21 in relation to a class of products;

(b) the arrangement deals with the matters specified in
regulations made under section 22 (if any) in relation to that
class of products;

(c) the arrangement provides for there to be one or more
members of the arrangement;

(d) only a liable party may, under the arrangement, be a member
of the arrangement;

(e) the arrangement provides for there to be a person (the
administrator) who:

(i) is responsible for ensuring the outcomes referred to in
paragraph (a) are achieved; and

(if) may also be a member of the arrangement;
(f) the administrator is a body corporate.

21 Outcomes for co-regulatory arrangements

(1) Regulations made under subsection 19(1) specifying liable parties
in relation to a class of products must also specify one or more
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outcomes to be achieved by a co-regulatory arrangement that
relates to that class of products.

(2) The regulations may also do one or more of the following:

(@) specify a method or formula by reference to which such an
outcome may be determined, or for working out whether
such an outcome has been achieved,

(b) require different outcomes to be achieved by the end of
different periods;

(c) specify requirements for achieving those outcomes with
which the administrator must comply.

(3) Outcomes specified under subsection (1) must relate to one or
more of the following:

(a) avoiding generating waste from products;

(b) reducing or eliminating the amount of waste from products to
be disposed of;

(c) reducing or eliminating hazardous substances in products and
in waste from products;

(d) managing waste from products as a resource;

(e) ensuring that products and waste from products are reused,
recycled, recovered, treated and disposed of in a safe,
scientific and environmentally sound way.

Note: For an additional limitation on the power to make regulations under
this Part, see section 34 (constitutional connection).

22 Matters to be dealt with by co-regulatory arrangements

(1) The regulations may specify matters to be dealt with by a
co-regulatory arrangement that relates to a specified class of
products.

(2) Those matters must relate to one or more of the following:
(a) the governance of the arrangement (including resolving
disputes and replacing the administrator);
(b) membership of the arrangement (including requirements for
becoming or ceasing to be a member of the arrangement);
(c) communicating information to the public about the
arrangement;
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(d) any other matter relevant to the operation of the arrangement
or the achievement of the outcomes specified under
section 21 in relation to that class of products.

Note 1:  Approval of a co-regulatory arrangement must be refused, and may be
cancelled, if the Minister is not satisfied the arrangement adequately
deals with these matters (see paragraphs 26(2)(c) and 28(1)(c)).

Note 2: For a limitation on the power to make regulations under this Part, see
section 34 (constitutional connection).

Subdivision B—Requirements for administrators of approved
co-regulatory arrangements

23 Administrator to achieve outcomes for co-regulatory
arrangement

The administrator of an approved co-regulatory arrangement in
relation to a class of products must:

(a) take all reasonable steps to ensure that the arrangement

achieves the outcomes specified under section 21 in relation
to that class of products; and

(b) comply with any requirements specified in regulations made
under that section for achieving those outcomes.
Note 1:  The Minister may give an improvement notice under section 29 and

require an audit of the arrangement to be carried out under section 30
if the administrator does not comply with this section.

Note 2: The Minister may cancel the arrangement’s approval if the
administrator does not comply with this section (see section 28).

Note 3: For additional requirements for administrators, see Subdivision C of
this Division.
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Subdivision C—Requirements for liable parties and

administrators

24 Requirements relating to record-keeping, giving information and

)

(2)

@)

(4)

®)

reporting
Record-keeping and giving information

The regulations may require a person who is a liable party in
relation to a class of products, or the administrator of an approved
co-regulatory arrangement in relation to a class of products, to do
either or both of the following:
(a) make and keep records, in accordance with the regulations;
(b) give information to the Minister or an inspector, in
accordance with the regulations.

Note: The Minister may cancel a co-regulatory arrangement’s approval if the
administrator of the arrangement does not comply with regulations
made under this section (see section 28).

The records and information must relate to:

(a) products in that class; or

(b) an approved co-regulatory arrangement of which the person
is a member or the administrator.

Without limiting paragraph (1)(b), the regulations may require the
administrator of an approved co-regulatory arrangement to notify
the Minister or an inspector of specified matters, including:

(a) material changes of circumstances; and
(b) changes to the operation or membership of the arrangement.

Reporting

The regulations may require the administrator of an approved
co-regulatory arrangement to give the Minister reports on the
operation of the arrangement, in accordance with the regulations.

Civil penalty provisions

Without limiting subsection (1) or (4), the regulations may make
provision in relation to pecuniary penalties not exceeding:
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() in the case of a body corporate—250 penalty units; or
(b) in any other case—50 penalty units;

for contravening civil penalty provisions in regulations made for
the purposes of those subsections.
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Division 3—Approving co-regulatory arrangements

25 Approving co-regulatory arrangements—application

(1) The administrator of a co-regulatory arrangement may apply for
the Minister to approve the arrangement in relation to a class of
products, specified under section 19, to which the arrangement
relates.

(2) The application must be accompanied by a written description of
the arrangement that sets out:

(a) how the arrangement proposes to achieve the outcomes
specified under section 21 in relation to the class of products;
and

(b) the matters dealt with by the arrangement; and
(c) any other matter specified in regulations made for the
purposes of this paragraph.

Note: See sections 102 and 103 for additional matters relating to
applications.

26 Approving co-regulatory arrangements—decision

Minister to approve or refuse to approve arrangement

(1) The Minister must, on application under section 25, either:

(a) approve the arrangement in relation to a class of products to
which the arrangement relates; or

(b) refuse to approve the arrangement in relation to that class.

When Minister must refuse to approve arrangement

(2) The Minister must refuse to approve the arrangement in relation to
the class of products if the Minister is satisfied that:
(a) acondition in subsection 20(2) (what is a co-regulatory
arrangement) is not satisfied in relation to the arrangement;
or

30 Product Stewardship Act 2011 No. 76, 2011

ComLaw Authoritative Act C2011A00076



Co-regulatory product stewardship Part 3
Approving co-regulatory arrangements Division 3

Section 26

(b) the arrangement is unlikely to achieve one or more of the
outcomes specified under section 21 for the class of products;
or

(c) the arrangement does not adequately deal with any matters
specified for the class of products in regulations made under
section 22; or

(d) the administrator is not a fit and proper person (see
subsection (3)); or

(e) itis notin the public interest to approve the arrangement (see
subsection (4)).

Fit and proper person

(3) For the purposes of paragraph (2)(d), in determining whether the
administrator is a fit and proper person, the Minister:

(a) must have regard to the matters specified in regulations made
for the purposes of this subsection; and

(b) may have regard to any other matter.

Public interest

(4) For the purposes of paragraph (2)(e), in determining whether it is
in the public interest to approve the arrangement, the Minister:
(&) must have regard to the objects of this Act; and
(b) may have regard to any other matter.

When Minister may refuse to approve arrangement

(5) The Minister may refuse to approve the arrangement in relation to
the class of products if:

(a) the applicant has not given the Minister further
documentation or information before the day specified in a
notice given under section 103 in relation to the application;
or

(b) the documentation or other information provided in the
application, or as requested by a notice under section 103, is
false or misleading.
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Notice of decision

(6) The Minister must give the applicant written notice of his or her
decision on the application.
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Division 4—Reviewing co-regulatory arrangements and
cancelling approvals

27 Reviewing approved co-regulatory arrangements

(1) The Minister must review the operation of an approved
co-regulatory arrangement before the end of:
() the period of 5 years starting on the day the arrangement is
approved; and
(b) each successive 5 year period.

(2) Subsection (1) does not limit:
(a) the Minister’s ability to review the operation of an approved
co-regulatory arrangement at any other time; or
(b) the Minister’s power under section 28 to cancel the approval
of a co-regulatory arrangement.

28 Cancelling approvals of co-regulatory arrangements

General grounds for cancelling arrangement’s approval

(1) The Minister may cancel the approval of a co-regulatory
arrangement in relation to a class of products if the Minister is
satisfied that:

(a) a condition in subsection 20(2) (what is a co-regulatory
arrangement) is not satisfied in relation to the arrangement;
or

(b) the arrangement has not achieved, or is unlikely to achieve,
one or more of the outcomes specified under section 21 for
the class of products; or

(c) the arrangement does not adequately deal with any matters
specified for the class of products in regulations made under
section 22; or

(d) the arrangement’s administrator is not a fit and proper person
(see subsection (2)); or

(e) the arrangement’s administrator has not complied with one or
more of the following in relation to the arrangement:

Product Stewardship Act 2011 No. 76, 2011 33

ComLaw Authoritative Act C2011A00076



Part 3 Co-regulatory product stewardship
Division 4 Reviewing co-regulatory arrangements and cancelling approvals

Section 28

(i) section 23 (which requires the administrator to take
reasonable steps to achieve the outcomes referred to in
paragraph (b) in accordance with the regulations);

(if) regulations made under section 24 (requirements
relating to record-keeping, giving information and
reporting);

(iii) an improvement notice given under section 29;

(iv) subsection 31(1) (which requires the administrator to
appoint an auditor and arrange for the auditor to carry
out an audit of the arrangement); or

(f) subsection 33(1) (replacing administrator) has not been
complied with in relation to the arrangement; or

(9) there has been a material change in circumstances since the
arrangement was approved; or

(h) any of the following information or documentation given to
the Minister or an inspector was false or misleading:

(i) information or documentation given in connection with
the application for approval,

(if) information or documentation given in connection with
an application under subsection 33(1) (replacing
administrator);

(iii) information or documentation given at any other time
(whether or not as required by this Act); or

(i) there is a ground for cancelling the approval specified in
regulations made for the purposes of this paragraph.

Fit and proper person

(2) For the purposes of paragraph (1)(d), in determining whether the
administrator is a fit and proper person, the Minister:

(a) must have regard to the matters specified in regulations made
for the purposes of this subsection; and

(b) may have regard to any other matter.
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Cancelling arrangement’s approval on application by
administrator

(3) The Minister may cancel the approval of a co-regulatory
arrangement if the administrator of the arrangement applies for the
Minister to do so.

Note: See sections 102 and 103 for additional matters relating to
applications.
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Division 5—Enforcing approved co-regulatory

arrangements

29 Improvement notices

(1) The Minister may give an administrator of an approved
co-regulatory arrangement an improvement notice if the Minister:
(a) believes on reasonable grounds that the administrator has
contravened section 23 (administrator to achieve outcomes);
and

(b) is satisfied that it is in the public interest to do so.

(2) The notice must:

() specify the contravention that the Minister believes is
occurring, and set out the reasons for that belief; and

(b) specify a reasonable period within which the administrator
must take the action necessary to prevent any further
contravention of section 23.

(3) The notice may specify action that the administrator must take
during that specified period.

(4) Before the end of the specified period, the Minister may extend
that period in writing.

Varying or revoking a notice

(5) If the Minister is satisfied that it is in the public interest to vary or
revoke an improvement notice given under subsection (1) (the
original notice), the Minister may do so by giving a written notice
(the new notice) to the administrator.

(6) If the original notice is varied, the new notice must set out the text
of the original notice and the variations to it.
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Civil penalty provision

(7) Anadministrator must comply with an improvement notice given
to the administrator under subsection (1).

Civil penalty: 100 penalty units.

30 Directed audits—general

(1) The Minister may require an administrator of an approved
co-regulatory arrangement to carry out an audit of the arrangement
if the Minister believes on reasonable grounds that the
administrator has not complied, or is unlikely to comply, with:

(a) section 23 (administrator to achieve outcomes); or
(b) an improvement notice given to the administrator under
section 29.

(2) The requirement must be included in a written notice given to the
administrator.

(3) The notice must specify:
(a) the matters to be covered by the audit; and
(b) the form of the audit report and the kinds of particulars it is to
contain; and

(c) the time before which the report must be given to the
Minister.

31 Directed audits—appointing auditor and carrying out audit

(1) If the Minister gives an administrator of an approved co-regulatory
arrangement a notice under section 30, the administrator must
appoint an auditor and arrange for the auditor to carry out an audit
in accordance with the notice.

(2) An administrator who is given a notice under section 30 must
comply with subsection (1) of this section.

Civil penalty: 100 penalty units.
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(3) The administrator must not appoint a person to be an auditor unless
the Minister has approved the person for such appointment before
the appointment is made.

(4) The administrator must not appoint an officer or employee of the
administrator to be an auditor.

(5) An appointment of a person as an auditor made otherwise than in
accordance with subsections (3) and (4) has no effect.
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Division 6—Other matters relating to co-regulatory
product stewardship

32 Co-regulatory product stewardship—anti-avoidance

Minister may determine Act has effect as if person were a liable
party

(1) The Minister may, by writing, determine that this Act has effect,
and is taken always to have had effect, during a period as if a
specified person (the prospective liable party) were a liable party
in relation to a specified class of products in relation to which
regulations have been made under subsection 19(1).

Note: The expression this Act has an extended meaning (see the Dictionary
in section 6).

Conditions for making determination—avoidance scheme etc.

(2) However, the Minister may only make the determination if:

() at any time after the commencement of this Act, one or more
persons (whether or not the prospective liable party) engaged
in any or all of the following conduct:

(i) entering into a scheme;
(ii) beginning to carry out a scheme;
(iii) carrying out a scheme; and

(b) the Minister believes, on reasonable grounds, that any person
who engaged in that conduct did so for the purpose (or for
purposes that included the substantial purpose) of enabling
the prospective liable party to avoid being a liable party in
relation to the class of products; and

(c) if the regulations specifying the liable parties in relation to
the class of products are made in accordance with paragraph
34(1)(a) (constitutional connection)—the prospective liable
party is a constitutional corporation.
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Determination has effect

(3) The determination has effect accordingly.

Period during which determination has effect

(4) The period referred to in subsection (1):
(a) may be a specified or an indefinite period; and

(b) must not begin before the day the regulations specifying the
liable parties in relation to the class of products came into
force.

Determination not a legislative instrument

(5) A determination made under subsection (1) is not a legislative
instrument.

Meaning of scheme

(6) In this Act, scheme means:

(a) any agreement, arrangement, understanding, promise or
undertaking, whether express or implied and whether or not
enforceable, or intended to be enforceable, by legal
proceedings; or

(b) any scheme, plan, proposal, action, course of action or course
of conduct, whether there are 2 or more parties or only one
party involved.

33 Co-regulatory product stewardship—replacing administrator

Minister’s consent required for appointment of new administrator

(1) A person cannot be appointed to replace an administrator of an
approved co-regulatory arrangement unless the Minister, on
application by the person, consents to the appointment.

Note 1:  See sections 102 and 103 for additional matters relating to
applications.

Note 2: The Minister may cancel the arrangement’s approval if this subsection
is not complied with (see section 28).
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Determining whether to consent

(2) The Minister must refuse to consent to the appointment if the
Minister is satisfied that:

() the Minister would not have approved the arrangement if the
person had been the administrator at the time the application
for approval of the co-regulatory arrangement was made; or

(b) there is a ground for refusing to consent to the appointment
specified in regulations made for the purposes of this
paragraph.

Note: For approval requirements relating to administrators, see:
(a) paragraph 20(2)(f) (administrator to be a body corporate); and
(b) paragraph 26(2)(d) (administrator to be a fit and proper person).

(3) The Minister may refuse to consent to the appointment if:

() the person has not given the Minister further documentation
or information before the day specified in a notice given
under section 103 in relation to the application under
subsection (1) of this section; or

(b) the documentation or other information provided in the
application under subsection (1) of this section, or as
requested by a notice under section 103, is false or
misleading.

(4) Otherwise, the Minister must consent to the appointment.
Notice of decision

(5) The Minister must give the person written notice of the Minister’s
decision on an application under subsection (1).

34 Co-regulatory product stewardship—constitutional connection

(1) Either or both of the following must apply in relation to regulations
made under this Part in relation to a class of products, or
co-regulatory arrangements that relate to a class of products:

(a) each liable party in relation to the class of products is a
constitutional corporation;
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(b) the regulations are appropriate and adapted to give effect to
Australia’s obligations under an agreement with one or more

other countries.

(2) Regulations made under this Part in relation to a class of products,
or co-regulatory arrangements that relate to a class of products,
must:

(a) specify whether they are made in accordance with
paragraph (1)(a) or (b); and

(b) if they are made in accordance with paragraph (1)(b)—
identify the agreement referred to in that paragraph.

35 Co-regulatory product stewardship—reading down provision for
administrators

In addition to its effect apart from this section, this Act also has the
effect it would have if the administrator of a co-regulatory
arrangement were, by express provision, required to be a
constitutional corporation.

Note: The expression this Act has an extended meaning (see the Dictionary
in section 6).
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36 Guide to this Part

This Part is about mandatory product stewardship.

This involves enabling regulations to be made that would require
some persons to take, or not to take, specified action in relation to
products (see section 37).

These requirements might include restricting the manufacture or
import of products, prohibiting products from containing particular
substances, labelling and packaging requirements and other
requirements relating to reusing, recycling, recovering, treating or
disposing of products.

Before regulations are made in relation to a class of products, the
Minister must be satisfied that, among other things:

(@ making the regulations will further the objects of
this Act; and

(b) the product stewardship criteria are satisfied.
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Division 2—Mandatory product stewardship

37 Mandatory product stewardship requirements may be specified
in regulations

Basic rule—requiring person to take, or not take, specified action

(1) The regulations may require one or more specified persons, or
classes of person, to take, or not to take, specified action in relation
to a product, or products, in a specified class.

(2) The action must relate to one or more of the following:

(a) avoiding generating waste from products;

(b) reducing or eliminating the amount of waste from products to
be disposed of;

(c) reducing or eliminating hazardous substances in products and
in waste from products;

(d) managing waste from products as a resource;

(e) ensuring that products and waste from products are reused,
recycled, recovered, treated and disposed of in a safe,
scientific and environmentally sound way.

Note: For limitations on the power to make regulations under this Part, see

sections 39 (satisfying product stewardship criteria and furthering
objects) and 40 (constitutional connection).

Specific action covered by subsection (1)

(3) Without limiting subsection (1), regulations made for the purposes
of that subsection in relation to a class of products may do any or
all of the following:

(a) prohibit (either absolutely or subject to conditions), limit,
restrict or otherwise affect the manufacture, import, export,
distribution or use of a product in that class;

(b) prohibit (either absolutely or subject to conditions), limit or
restrict substances from being contained in a product in that
class;
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(4)

(%)

(6)

(c) require a product in that class to be labelled or marked in
accordance with the regulations;

(d) specify requirements in relation to packaging a product in
that class;

(e) specify requirements in relation to communicating
information, in accordance with the regulations, in
connection with distributing, reusing, recycling, recovering,
treating or disposing of a product in that class;

(f) require a person to make a product return payment in relation
to a product in that class (see subsection (5));

(9) specify other requirements in relation to reusing, recycling,
recovering, treating or disposing of a product in that class;

(h) require a person to keep records relating to a product in that
class in accordance with the regulations;

(i) require a person to give the Minister specified information
relating to a product in that class in accordance with the
regulations;

() provide for the Minister to exempt a specified person from a
requirement specified in regulations made for the purposes of
that subsection.

The paragraphs of subsection (3) do not limit each other.

Meaning of product return payment

A product return payment is a payment, of an amount specified in
the regulations in relation to a class of products, that a person is
required to make to another person if the other person returns a
product in that class for reuse, recycling, recovery, treatment or
disposal.

Note: The Minister must be satisfied of certain matters before regulations
are made requiring a person to pay a product return payment in
relation to a product: see paragraph 39(1)(c).

Product return payment not taxation

Regulations made for the purposes of subsection (1) that require a
person to make a product return payment must not amount to
taxation.
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38 Contravening mandatory product stewardship requirements

Offences and civil penalties in regulations

(1) The regulations may make provision in relation to:

() penalties not exceeding a fine of 50 penalty units for offences
against regulations made under subsection 37(1) (mandatory
product stewardship requirements); and

(b) pecuniary penalties not exceeding:

(i) in the case of a body corporate—1,000 penalty units; or
(if) in any other case—200 penalty units;
for contravening civil penalty provisions in regulations made
under subsection 37(1).

Infringement notices in regulations

(2) The regulations may provide for a person who is alleged to have:
(a) committed an offence against regulations made under
subsection 37(1) (mandatory product stewardship
requirements) that is stated to be an offence of strict liability;
or
(b) contravened a civil penalty provision in those regulations;
to pay a penalty to the Commonwealth as an alternative to civil
proceedings or prosecution (as the case requires).

(3) The penalty must not exceed:
(a) for an offence—one-fifth of the maximum penalty for
committing the offence; or
(b) for a civil penalty provision—one-tenth of the maximum
pecuniary penalty for contravening the civil penalty
provision.

39 Mandatory product stewardship—satisfying product stewardship
criteria and furthering objects etc.

(1) Before the Governor-General makes regulations for the purposes of
section 37 in relation to a class of products, the Minister must be
satisfied that:
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()

@)

(a) making the regulations in relation to the class of products
will further the objects of this Act (see section 4); and

(b) the product stewardship criteria are satisfied in relation to the
class of products (see section 5); and

(c) if the regulations would require a person to make a product
return payment in relation to a product in that class:

(i) making the regulations will encourage reusing,
recycling, recovering, treating or disposing of products
in that class, or waste from such products, in a safe,
scientific and environmentally sound way; and

(i) the persons required to make product return payments in
relation to products in that class are likely to be
appropriately compensated; and

(d) if regulations made for the purposes of section 37 are not
already in force in relation to the class of products:

(i) the class of products has been notified in accordance
with subsection (2) no later than 12 months beforehand;
or

(i) there are special circumstances justifying the making of
the regulations without that notification.
Example: For subparagraph (c)(ii), the persons would be appropriately
compensated if they:
(a) are able to pass the costs of the payments on to consumers; or

(b) will be reimbursed for the payments by other participants in the
supply chain for the product.

For the purposes of subparagraph (1)(d)(i), a class of products must
be notified by being included in a list or notice, published on the
Department’s website, of classes of products in relation to which
the Minister is proposing to consider whether some form of
accreditation or regulation under this Act might be appropriate.

If the Governor-General makes regulations to which

subparagraph (1)(d)(ii) applies in relation to a class of products, the
regulations must, when laid before both Houses of Parliament
under section 38 of the Legislative Instruments Act 2003, be
accompanied by a statement, prepared by the Minister, setting out
the special circumstances mentioned in that subparagraph.
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40 Mandatory product stewardship—constitutional connection

(1) One or more of the following must apply in relation to regulations
made under this Part in relation to a class of products:

() the regulations are expressed only to apply in relation to
action taken, or not taken, by a constitutional corporation;

(b) the regulations are expressed only to apply in relation to the
taking of action in the course of constitutional trade or
commerce;

(c) the regulations are appropriate and adapted to give effect to
Australia’s obligations under an agreement with one or more
other countries.

(2) Regulations made under this Part in relation to a class of products
must:
(a) specify whether they are made in accordance with
paragraph (1)(a), (b) or (c); and
(b) if they are made in accordance with paragraph (1)(c)—
identify the agreement referred to in that paragraph.
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Division 1—Guide to this Part

41 Guide to this Part

This Part deals with enforcing this Act, including regulations and
legislative instruments made under it.

Division 2 allows courts to order persons to pay pecuniary
penalties for contravening provisions of this Act called civil
penalty provisions.

Division 3 allows contraventions of this Act and adverse decisions
(such as cancelling an arrangement’s accreditation or approval) to
be publicised.

Division 4 deals with enforceable undertakings. If a person makes
an undertaking relating to complying with this Act, the undertaking
may be enforced by a court order.

Division 5 allows injunctions to be sought for contraventions, or
potential contraventions, of this Act.
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Division 2—Civil penalty provisions
Subdivision A—Obtaining a civil penalty order

42 Civil penalty orders

Application for order

(1) Within 6 years of a person contravening a civil penalty provision in
this Act, the Minister may apply to a relevant court for an order
that the person pay the Commonwealth a pecuniary penalty.

Note: The expression this Act has an extended meaning (see the Dictionary
in section 6).

(2) If the court is satisfied that the person has contravened the civil
penalty provision, the court may order the person to pay the
Commonwealth a pecuniary penalty.

(3) An order under subsection (2) is a civil penalty order.

(4) The pecuniary penalty payable under subsection (2) must not be
more than the amount worked out under section 43.

Relevant matters in determining pecuniary penalty

(5) In determining the pecuniary penalty, the court may have regard to
all relevant matters, including:

() the nature and extent of the contravention; and

(b) the nature and extent of any loss or damage suffered as a
result of the contravention; and

(c) the circumstances in which the contravention took place; and

(d) whether the person has previously been found by a court in
proceedings under this Act to have engaged in any similar
conduct; and

(e) the extent to which the person has cooperated with the
authorities; and

(f) if the person is a body corporate:

50 Product Stewardship Act 2011 No. 76, 2011

ComLaw Authoritative Act C2011A00076



Enforcing this Act Part5
Civil penalty provisions Division 2

Section 43

(i) the level of the employees, officers or agents of the
body corporate involved in the contravention; and

(if) whether the body corporate exercised due diligence to
avoid the contravention; and

(iii) whether the body corporate had a corporate culture
conducive to compliance.

43 Maximum amount of pecuniary penalty

General rule

(1) The pecuniary penalty payable by a person under a civil penalty
order must not be more than the following amount (unless
subsection (2), (3) or (4) applies):

(a) if the person is a body corporate—b5 times the pecuniary
penalty specified for the civil penalty provision;

(b) otherwise—the pecuniary penalty specified for the civil
penalty provision.

Special rule—continuing contraventions

(2) The maximum amount payable under subsection (1) is increased in
accordance with subsection 59(3) (continuing contraventions), if
that subsection applies.

Special rule—not being member of approved co-regulatory
arrangement

(3) The pecuniary penalty payable by a person under a civil penalty
order for a contravention of subsection 18(1) (liable party to be
member of approved co-regulatory arrangement) must not be more
than the greater of the following amounts:

(a) the maximum amount that would, apart from this subsection,
have been payable by the person in accordance with
subsections (1) and (2) of this section;

(b) an amount equal to the total value of any benefits obtained by
the person that are reasonably attributable to the
contravention, if the court can determine that amount.
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Special rule—civil liability of executive officer of body corporate

(4) The pecuniary penalty payable by a person under a civil penalty
order for a contravention of subsection 51(1) (civil liability of
executive officer of body corporate) must not be more than the
amount worked out under subsection 51(3).

44 Involvement in contravening civil penalty provision

(1) A person must not:

(a) attempt to contravene a civil penalty provision; or

(b) aid, abet, counsel or procure a contravention of a civil
penalty provision; or

(c) induce (by threats, promises or otherwise) a contravention of
a civil penalty provision; or

(d) be inany way directly or indirectly knowingly concerned in,
or party to, a contravention of a civil penalty provision; or

(e) conspire with others to contravene a civil penalty provision.

Civil penalty

(2) A person who contravenes subsection (1) in relation to a civil
penalty provision is taken to have contravened the civil penalty
provision.

45 Civil enforcement of penalty

(1) A pecuniary penalty payable by a person under a civil penalty
order is a debt payable to the Commonwealth.

(2) The Commonwealth may enforce the civil penalty order as if it
were an order made in civil proceedings against the person to
recover a debt due by the person. The debt arising from the order is
taken to be a judgment debt.
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46 Conduct contravening more than one civil penalty provision

(1) If conduct constitutes a contravention of 2 or more civil penalty
provisions, proceedings may be instituted under this Division
against a person in relation to the contravention of any one or more
of those provisions.

(2) However, the person is not liable to more than one pecuniary
penalty under this Division in relation to the same conduct.

47 Multiple contraventions

(1) A relevant court may make a single civil penalty order against a
person for multiple contraventions of a civil penalty provision if
proceedings for the contraventions are founded on the same facts,
or if the contraventions form, or are part of, a series of
contraventions of the same or a similar character.

Note: For continuing contraventions of civil penalty provisions, see
section 59.

(2) However, the penalty must not exceed the sum of the maximum
penalties that could be ordered if a separate penalty were ordered
for each of the contraventions.

48 Proceedings may be heard together

A relevant court may direct that 2 or more proceedings for civil
penalty orders are to be heard together.

49 Civil evidence and procedure rules for civil penalty orders

A relevant court must apply the rules of evidence and procedure
for civil matters when hearing proceedings for a civil penalty
order.

50 Contravening a civil penalty provision is not an offence

A contravention of a civil penalty provision is not an offence.
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Subdivision B—Civil liability of executive officers of bodies

corporate

51 Civil liability of executive officer of body corporate

Civil penalty provision for executive officer—contravention of civil
penalty provision by body corporate

(1) An executive officer of a body corporate contravenes this
subsection if:
(a) the body corporate contravenes:
(i) subsection 18(1) (liable party to be member of approved
co-regulatory arrangement); or
(i) a civil penalty provision in regulations made under
subsection 37(1) (mandatory product stewardship
requirements); and
(b) the officer knew that, or was reckless or negligent as to
whether, the contravention would occur; and
(c) the officer was in a position to influence the conduct of the
body corporate in relation to the contravention; and
(d) the officer failed to take all reasonable steps to prevent the
contravention.

(2) Subsection (1) is a civil penalty provision.

Amount of pecuniary penalty

(3) The maximum pecuniary penalty payable for a contravention of
subsection (1) is the maximum pecuniary penalty payable by an
individual for contravening the civil penalty provision contravened
by the body corporate.

Meaning of executive officer

(4) An executive officer of a body corporate is a person (by whatever
name called and whether or not a director of the body) who is
concerned in, or takes part in, the management of the body.
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Meaning of reckless

(5) For the purposes of subsection (1), the officer is reckless as to
whether the contravention would occur if:

() the officer is aware of a substantial risk that the contravention
would occur; and

(b) having regard to the circumstances known to the officer, it is
unjustifiable to take the risk.

Meaning of negligent

(6) For the purposes of subsection (1), the officer is negligent as to
whether the contravention would occur if the officer’s conduct
involves:

() such a great falling short of the standard of care that a
reasonable person would exercise in the circumstances; and

(b) such a high risk that the contravention would occur;
that the conduct merits the imposition of a pecuniary penalty.

52 Reasonable steps to prevent contravention

(1) For the purposes of section 51, in determining whether an
executive officer of a body corporate failed to take all reasonable
steps to prevent a contravention of a civil penalty provision, a court
may have regard to all relevant matters, including:

(a) what action (if any) the officer took directed towards
ensuring the following (to the extent that the action is
relevant to the contravention):

(i) that the body corporate arranges regular professional
assessments of the body corporate’s compliance with
civil penalty provisions;

(ii) that the body corporate implements any appropriate
recommendations arising from such an assessment;

(iii) that the body corporate’s employees, agents and
contractors have a reasonable knowledge and
understanding of the requirements to comply with civil
penalty provisions (in so far as those requirements affect
the employees, agents or contractors concerned); and
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(b) what action (if any) the officer took when he or she became
aware of the contravention.

(2) This section does not limit section 51.

Subdivision C—Civil proceedings and criminal proceedings

53 Civil proceedings after criminal proceedings

A relevant court must not make a civil penalty order against a
person for a contravention of a civil penalty provision if the person
has been convicted of an offence constituted by conduct that is the
same, or substantially the same, as the conduct constituting the
contravention.

54 Criminal proceedings during civil proceedings

(1) Proceedings for a civil penalty order against a person for a
contravention of a civil penalty provision are stayed if:
(@) criminal proceedings are commenced or have already been
commenced against the person for an offence; and
(b) the offence is constituted by conduct that is the same, or
substantially the same, as the conduct alleged to constitute
the contravention.

(2) The proceedings for the order may be resumed if the person is not
convicted of the offence. Otherwise, the proceedings for the order
are dismissed.

55 Criminal proceedings after civil proceedings

Criminal proceedings may be commenced against a person for
conduct that is the same, or substantially the same, as conduct
constituting a contravention of a civil penalty provision regardless
of whether a civil penalty order has been made against the person
in relation to the contravention.
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56 Evidence given in civil proceedings not admissible in criminal
proceedings

(1) Evidence of information given, or evidence of production of
documents, by an individual is not admissible in criminal
proceedings against the individual if:

() the individual previously gave the evidence or produced the
documents in proceedings for a civil penalty order against the
individual for a contravention of a civil penalty provision
(whether or not the order was made); and

(b) the conduct alleged to constitute the offence is the same, or
substantially the same, as the conduct that was claimed to
constitute the contravention.

(2) However, subsection (1) does not apply to a criminal proceeding in
respect of the falsity of the evidence given by the individual in the
proceedings for the civil penalty order.

Subdivision D—Mliscellaneous

57 Mistake of fact

(1) A person is not liable to have a civil penalty order made against the
person for a contravention of a civil penalty provision if:
() at or before the time of the conduct constituting the
contravention, the person:
(i) considered whether or not facts existed; and
(if) was under a mistaken but reasonable belief about those
facts; and
(b) had those facts existed, the conduct would not have
constituted a contravention of the civil penalty provision.

(2) For the purposes of subsection (1), a person may be regarded as
having considered whether or not facts existed if:
(a) the person had considered, on a previous occasion, whether
those facts existed in the circumstances surrounding that
occasion; and
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(b) the person honestly and reasonably believed that the
circumstances surrounding the present occasion were the
same, or substantially the same, as those surrounding the
previous occasion.

(3) A person who wishes to rely on subsection (1) or (2) in
proceedings for a civil penalty order bears an evidential burden in
relation to that matter.

58 State of mind

(1) In the proceedings for a civil penalty order for a contravention of a
civil penalty provision in this Act, it is not necessary to prove:

() the person’s intention; or

(b) the person’s knowledge; or

(c) the person’s recklessness; or

(d) the person’s negligence; or

(e) any other state of mind of the person.

(2) Subsection (1) does not affect the operation of:

(a) section 51 (civil liability of executive officer of body
corporate); or

(b) section 57 (mistake of fact).
59 Continuing contraventions

(1) This section applies if an act or thing is required, under a civil
penalty provision, to be done within a particular period, or before a
particular time.

Obligation to do act or thing continues

(2) The obligation to do that act or thing continues (even if the period
has expired or the time has passed) until the act or thing is done.

Maximum amount of pecuniary penalty increased

(3) The maximum amount of the pecuniary penalty payable under
subsection 43(1) by a person for contravening the civil penalty
provision is increased, by an amount equal to 10% of the pecuniary
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penalty specified for the provision, for each day on which the
person fails to comply with the requirement (including the day of
the making of a relevant civil penalty order).
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Division 3—Publicising offences, contraventions and
decisions

60 Minister may publicise certain offences, contraventions and
decisions

(1) The Minister may publicise, in any way he or she thinks
appropriate, any or all of the following:

(a) an offence against this Act of which a person has been
convicted, and the person’s name;

(b) a contravention of a civil penalty provision in relation to
which a civil penalty order has been made against a person,
and the person’s name;

(c) the acceptance of an undertaking given under section 61 by a
person, the terms of the undertaking, and the person’s name;

(d) a breach of an undertaking given under section 61 in relation
to which an order has been made against a person under
subsection 62(2), the terms of the order and the person’s
name;

(e) the granting or varying of an injunction under section 63
restraining a person from engaging in conduct, or requiring a
person to do an act or thing, the nature of the conduct, act or
thing, and the person’s name;

(f) adecision to:

(i) give the administrator of an approved co-regulatory
arrangement an improvement notice under section 29;
or

(i) give a notice under section 30 requiring the
administrator of an approved co-regulatory arrangement
to conduct an audit of the arrangement; or

(iii) cancel the accreditation of a voluntary arrangement or
the approval of a co-regulatory arrangement;
(9) the reasons for a decision referred to in paragraph (f);
(h) the name of the administrator of an arrangement referred to
in paragraph (f).
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3

0

Note 1:  This subsection constitutes an authorisation for the purposes of other
laws, such as paragraph (1)(d) of Information Privacy Principle 11 in
section 14 of the Privacy Act 1988.

Note 2:  The expression this Act has an extended meaning (see the Dictionary
in section 6).

(2) This Division does not:
(a) limit the power of the Minister or anyone else to publicise a
matter or a person’s name; or
(b) prevent anyone else from publicising a matter or a person’s
name; or
(c) affect any obligation (however imposed) on anyone to
publicise a matter or a person’s name.
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Division 4—Enforceable undertakings

61 Acceptance of undertakings

(1) The Minister may accept any of the following written
undertakings:

(a) a written undertaking given by a person that the person will
take specified action in order to comply with a civil penalty
provision, or an offence provision, in this Act;

(b) awritten undertaking given by a person that the person will
refrain from taking specified action in order to comply with a
civil penalty provision, or an offence provision, in this Act;

(c) a written undertaking given by a person that the person will
take specified action directed towards ensuring that the
person does not, or is unlikely to, contravene a civil penalty
provision, or an offence provision, in this Act, in the future.

Note 1:  The expression this Act has an extended meaning (see the Dictionary
in section 6).

Note 2:  The terms of the undertaking may be publicised under section 60.

Withdrawing and varying undertakings

(2) The person may withdraw or vary the undertaking at any time, but
only with the written consent of the Minister.

62 Enforcement of undertakings

(1) The Minister may apply to a relevant court for an order under
subsection (2) if the Minister considers that a person who gave an
undertaking under section 61 has breached any of its terms.

(2) The court may make one or more of the following orders if the
court is satisfied that the person has breached a term of the
undertaking:

(a) an order directing the person to comply with that term of the
undertaking within a specified period of time;
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(b) an order directing the person to pay to the Commonwealth,
within a specified period of time, an amount up to the amount
of any financial benefit that the person has obtained directly
or indirectly and that is reasonably attributable to the breach;

(c) any order that the court considers appropriate directing the
person to compensate, within a specified period of time, any
other person who has suffered loss or damage as a result of
the breach;

(d) any other order that the court considers appropriate.
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Division 5—Injunctions

63 Injunctions

)

)

Restraining injunctions

If a person has engaged, is engaging or is proposing to engage, in
conduct in contravention of a civil penalty provision, or an offence
provision, in this Act, a relevant court may, on application by the
Minister, grant an injunction:

() restraining the person from engaging in the conduct; and

(b) if, in the court’s opinion, it is desirable to do so—requiring

the person to do a thing.

Note 1:  The court may grant an injunction even if the person does not intend

to engage again, and has never previously engaged, in such conduct
(see section 66).

Note 2:  The expression this Act has an extended meaning (see the Dictionary
in section 6).

Performance injunctions

If:
(a) a person has refused or failed, or is refusing or failing, or is
proposing to refuse or fail, to do a thing; and
(b) the refusal or failure was, is or would be a contravention of a
civil penalty provision, or an offence provision, in this Act;
a relevant court may, on application by the Minister, grant an
injunction requiring the person to do that thing.
Note: The court may grant an injunction even if the person does not intend

to refuse or fail again, and has never previously refused or failed, to do
that thing (see section 66).

64 Granting interim injunctions

)

Before deciding an application for an injunction under section 63,
the relevant court may grant an interim injunction if it thinks it
desirable.
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No undertaking as to damages

(2) The court is not to require the Minister or anyone else to give an
undertaking as to damages as a condition of granting an interim
injunction.

65 Discharging or varying injunctions

A relevant court may discharge or vary an injunction it has granted
under this Division.

66 Certain limits on granting injunctions not to apply
Restraining injunction

(1) The power, under this Division, to grant or vary an injunction
restraining a person from engaging in conduct may be exercised:

(a) whether or not it appears to a relevant court that the person
intends to engage again, or to continue to engage, in such
conduct; and

(b) whether or not the person has previously engaged in such
conduct; and

(c) whether or not there is an imminent danger of substantial
damage to any person if the person engages in conduct of that
kind.

Performance injunction

(2) The power, under this Division, to grant or vary an injunction
requiring a person to do an act or thing may be exercised:

(a) whether or not it appears to a relevant court that the person
intends to refuse or fail again, or to continue to refuse or fail,
to do that act or thing; and

(b) whether or not the person has previously refused or failed to
do that act or thing; and

(c) whether or not there is an imminent danger of substantial
damage to any person if the person refuses or fails to do that
act or thing.
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Part 6—Compliance powers
Division 1—Guide to this Part

67 Guide to this Part

This Part is about ensuring compliance with this Act, including
regulations and instruments made under it.

Division 2 is about the powers of inspectors. These powers may be
used for the purposes of determining whether a person is
complying with this Act or for the purposes of investigating a
possible contravention of this Act.

Division 3 is about gathering information for the purposes of
investigating or preventing a contravention of a civil penalty
provision or an offence provision in this Act.
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Section 68

Division 2—Powers of inspectors
Subdivision A—Appointment of inspectors

68 Minister may appoint inspectors

(1) The Minister may, by writing, appoint an officer or employee of an
agency of the Commonwealth, a State or a Territory as an
inspector.

Prerequisites to appointment

(2) The Minister may appoint a person as an inspector only if the
Minister is satisfied that the person has suitable qualifications and
experience to exercise the powers and perform the functions of an
inspector.

(3) The Minister must not appoint an officer or employee of an agency
as an inspector without the agreement of:
(a) if the agency is an agency of the Commonwealth—the
agency; and
(b) if the agency is an agency of a State or Territory—the State
or Territory.

Inspector to comply with directions

(4) An inspector must comply with any direction of the Minister while
exercising powers or performing functions as an inspector.
Note: Part 7.8 of the Criminal Code provides offences in relation to causing

harm to, and impersonation and obstruction of, Commonwealth public
officials.

(5) The Minister may revoke the appointment of a person as an
inspector if the person does not comply with a direction given to
the person under subsection (4).

(6) If adirection is given under subsection (4) in writing, the direction
is not a legislative instrument.
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69 ldentity cards

(1) The Minister must issue an identity card to an inspector appointed
under section 68.

(2) The identity card must:
(@) be in the form approved by the Minister; and
(b) contain a recent photograph of the inspector.

(3) An inspector must carry his or her identity card at all times when
exercising powers or performing functions as an inspector.

(4) An inspector is not entitled to exercise any powers under this
Division in relation to premises if:

() the occupier of the premises has required the inspector to
produce his or her identity card for inspection by the
occupier; and

(b) the inspector fails to comply with the requirement.

70 Offence for failing to return identity card

(1) A person commits an offence if:
() the person has been issued with an identity card; and
(b) the person ceases to be an inspector; and

(c) the person does not return the identity card to the Minister as
soon as practicable.

Penalty: 1 penalty unit.

(2) Subsection (1) is an offence of strict liability.

Note: For strict liability, see section 6.1 of the Criminal Code.

Defence—card lost or destroyed
(3) Subsection (1) does not apply if the identity card was lost or
destroyed.

Note: A defendant bears an evidential burden in relation to the matter in this
subsection (see subsection 13.3(3) of the Criminal Code).
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Subdivision B—Powers of inspectors

71 Purposes for which powers can be used

An inspector may exercise the powers set out in this Subdivision
for the following purposes:
(a) determining whether a person is complying with this Act;
(b) investigating:
(i) a possible contravention of a civil penalty provision in
this Act; or
(if) a possible offence against this Act, or against the
Crimes Act 1914 or the Criminal Code that relates to
this Act.

Note: The expression this Act has an extended meaning (see the Dictionary
in section 6).

72 Inspection powers—with consent

(1) An inspector may enter premises and exercise the powers set out in
subsection (3) if the occupier of the premises consents to the entry
and the exercise of those powers.

(2) Before obtaining consent, the inspector must inform the occupier
that he or she may refuse consent, or withdraw consent, at any
time.

(3) For the purposes set out in section 71, an inspector who enters
premises in accordance with subsection (1) may do one or more of
the following:

(a) search the premises and any thing (including a vehicle) on
the premises;

(b) inspect, examine, take measurements of or conduct tests on
any thing on the premises;

(c) take photographs, make video or audio recordings or make
sketches of the premises or any thing on the premises;

(d) inspect any book, record or document on the premises;

(e) take extracts from or make copies of any such book, record
or document;
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Section 73

() take onto the premises such equipment and materials as the
inspector requires for the purposes of exercising powers in
relation to the premises;

(g) operate equipment on the premises for the purposes of
gaining access to a document or record.

Note: Compensation might be payable under section 105 for equipment or
data that is damaged or destroyed as a result of operating the
equipment.

73 Refusing consent is not an offence

The occupier of premises does not commit an offence if:

() the occupier refuses to allow an inspector to enter, or remain
on, the premises; and

(b) the inspector does not have a warrant to enter the premises.

74 Inspection powers—with warrant

(1) An inspector may enter premises and exercise the powers set out in
subsection (2) if the inspector has a warrant for the entry.

Note: Subdivision D deals with applications for warrants.

(2) For the purposes set out in section 71, an inspector who enters
premises under warrant may do one or more of the following:

(a) exercise one or more of the powers set out in subsection
72(3) (subject to subsection (3) of this section);

(b) require any person on the premises to:
(i) answer any questions put by the inspector; and

(if) produce any book, record or document requested by the
inspector;

(c) seize or secure any evidential material on the premises.

(3) An inspector may examine or test material under subsection 72(3)
only with the written approval of the Minister if the examination or
test might result in:

(a) damage or destruction of the material; or
(b) areduction in the material’s value.

(4) A person commits an offence if:
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() the person is required to answer a question or produce a
book, record or document under paragraph (2)(b); and

(b) the person does not answer the question or produce the book,
record or document.

Penalty for contravention of this subsection: 30 penalty units.

75 Announcement before entry under warrant

(1) Before entering premises under a warrant, an inspector must:
(a) announce that he or she is authorised to enter the premises;
and

(b) give any person on the premises an opportunity to allow
entry to the premises.

(2) An inspector is not required to comply with subsection (1) if he or
she believes on reasonable grounds that immediate entry to the
premises is required to ensure that the effective execution of the
warrant is not frustrated.

(3) If:
() the inspector does not comply with subsection (1) because of
subsection (2); and
(b) the occupier of the premises is present at the premises;

the inspector must, as soon as practicable after entering the
premises, show his or her identity card to the occupier.

76 Copy of warrant to be given to occupier

(1) If awarrant in relation to premises is being executed and the
occupier of the premises is present at the premises, the inspector
must:

() give a copy of the warrant to the occupier; and

(b) identify himself or herself to the occupier; and

(c) inform the occupier of the rights and responsibilities of the
occupier under sections 77 (observing execution of warrant)
and 78 (providing facilities and assistance).

(2) The copy of the warrant does not need to include the signature of
the magistrate who issued the warrant.
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77 Occupier entitled to observe execution of warrant

Q) If:
(a) awarrant is being executed; and
(b) the occupier of the premises is present at the premises;
the occupier is entitled to observe the execution of the warrant.

(2) The right to observe the execution of the warrant ceases if the
occupier impedes that execution.

(3) This section does not prevent the execution of the warrant in 2 or
more areas of the premises at the same time.

78 Occupier to provide inspector with facilities and assistance

(1) The occupier of premises to which a warrant relates must provide:
() an inspector executing the warrant; and
(b) any person assisting the inspector;

with all reasonable facilities and assistance for the effective
exercise of their powers.

(2) A person commits an offence if:
() the person is subject to subsection (1); and
(b) the person fails to comply with that subsection.

Penalty for contravention of this subsection: 30 penalty units.

Subdivision C—General provisions relating to seizure

79 Copies of seized things to be provided

(1) If awarrant is being executed and an inspector seizes:
(&) a document, film, computer file or other thing that can be
readily copied; or
(b) a storage device, the information in which can be readily
copied,
the inspector must, if requested to do so by the occupier of the
premises, give a copy of the thing or the information to the
occupier as soon as practicable after the seizure.
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Section 80

(2) However, subsection (1) does not apply if possession of the
document, film, computer file, thing or information by the occupier
or other person could constitute an offence against a law of the
Commonwealth.

80 Receipts for things seized

(1) Ifathing is seized under this Division, an inspector must provide a
receipt for the thing.

(2) If 2 or more things are seized, they may be covered in the one
receipt.

81 Return of seized things

(1) Subject to any contrary order of a court, if an inspector seizes a
thing under this Division, the Minister must take reasonable steps
to return it if:

() the reason for its seizure no longer exists or it is decided that
it is not to be used in evidence; or

(b) the period of 60 days after its seizure ends;

whichever happens first, unless the thing is forfeited or forfeitable
to the Commaonwealth or is the subject of a dispute as to
ownership.

(2) If, apart from this subsection, the Minister would be required to
take reasonable steps to return a thing under subsection (1) because
of paragraph (1)(b), the Minister is not required to do so if:

(a) proceedings in respect of which the thing may afford
evidence were instituted before the end of the 60 days and
have not been completed (including an appeal to a court in
relation to those proceedings); or

(b) the thing may continue to be retained because of an order
under section 82; or

(c) the Commonwealth, the Minister or an inspector is otherwise
authorised (by a law, or an order of a court, of the
Commonwealth or of a State or Territory) to retain, destroy,
dispose of or otherwise deal with the thing.
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(3) A thing that is required to be returned under this section must be
returned to the person from whom it was seized (or to the owner if
that person is not entitled to possess it).

82 Magistrate may permit a thing to be retained

(1) The Minister may apply to a magistrate for an order permitting the
retention of the thing for a further period if:

(a) before the end of 60 days after the seizure; or

(b) before the end of a period previously specified in an order of
a magistrate under this section;

proceedings in respect of which the thing may afford evidence
have not commenced.

(2) If the magistrate is satisfied that it is necessary for the thing to
continue to be retained:
(a) for the purposes of an investigation in respect of:

(i) an offence against this Act or an offence against the
Crimes Act 1914 or the Criminal Code that relates to
this Act; or

(if) a contravention of a civil penalty provision; or
(iii) both an offence mentioned in subparagraph (i) and a
civil penalty provision; or
(b) to enable evidence of an offence mentioned in paragraph (a)

or a civil penalty provision to be secured for the purposes of
a prosecution, civil penalty proceedings or both;

the magistrate may order that the thing may continue to be retained

for a period specified in the order (which must not exceed 3 years).

Note: The expression this Act has an extended meaning (see the Dictionary
in section 6).

(3) Before making the application, the Minister must:

(a) take reasonable steps to discover who has an interest in the
retention of the thing; and

(b) if it is practicable to do so, notify each person whom the
Minister believes to have such an interest of the proposed
application.
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83 Disposal if thing cannot be returned

If:
() athing is seized under this Division; and

(b) apart from this section, the Minister would be required to
take reasonable steps to return the thing to a person; and
(c) either:
(i) the Minister cannot, despite making reasonable efforts,
locate the person; or
(ii) the person has refused to take possession of the thing;
the Minister may dispose of the thing in such manner as he or she
considers appropriate.

Note: If the operation of this section would result in an acquisition of
property otherwise than on just terms, see section 106.

Subdivision D—Applying for warrants to enter premises

84 Ordinary warrants

Application for warrant

(1) An inspector may apply to a magistrate for a warrant under this
section in relation to premises.

Issue of warrant

(2) The magistrate may issue the warrant if the magistrate is satisfied,
by information on oath or affirmation, that it is reasonably
necessary that one or more inspectors should have access to the
premises for either or both of the following purposes:

(a) determining whether a person is complying with this Act;
(b) investigating:
(i) a possible contravention of a civil penalty provision in
this Act; or

(if) a possible offence against this Act, or against the
Crimes Act 1914 or the Criminal Code that relates to
this Act.

Note: The expression this Act has an extended meaning (see the Dictionary
in section 6).
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(3) However, the magistrate must not issue the warrant unless the
inspector or some other person has given to the magistrate, either
orally or by affidavit, such further information (if any) as the
magistrate requires concerning the grounds on which the issue of
the warrant is being sought.

Content of warrant

(4) The warrant must:

(a) authorise the inspector to enter the premises using any
assistance and force to enter the premises that is necessary
and reasonable; and

(b) state whether the entry is authorised to be made at any time
of the day or night, or during specified hours of the day or
night; and

(c) specify the day (not more than one week after the issue of the
warrant) on which the warrant ceases to have effect; and

(d) state the purpose for which the warrant is issued.

85 Warrants by telephone, fax etc.

Application for warrant

(1) Aninspector may apply to a magistrate by telephone, fax or other
electronic means for a warrant under section 84 if the inspector
considers it necessary to do so in an urgent case.

(2) The magistrate may:
() require communication by voice to the extent that it is
practicable in the circumstances; and
(b) make a recording of the whole or any part of any such
communication by voice.

(3) Before applying for the warrant, the inspector must prepare an
information of the kind mentioned in subsection 84(2) that sets out
the grounds on which the warrant is sought.

(4) The inspector may, if it is necessary to do so, apply for the warrant
before the information is sworn or affirmed.

76 Product Stewardship Act 2011 No. 76, 2011

ComLaw Authoritative Act C2011A00076



Compliance powers Part 6
Powers of inspectors Division 2

Section 85

Issue of warrant

(5) The magistrate may complete and sign the same warrant that the
magistrate would issue under section 84 if the magistrate is
satisfied that there are reasonable grounds for issuing the warrant,
after having:

(a) considered the terms of the information; and

(b) received such further information (if any) as the magistrate
requires concerning the grounds on which the issue of the
warrant is being sought.

Obligations of magistrate and inspector once warrant issued

(6) The magistrate must do the following if the magistrate completes
and signs the warrant:

(a) tell the inspector what the terms of the warrant are;

(b) tell the inspector the day on which and the time at which the
warrant was signed;

(c) tell the inspector the day (not more than one week after the
magistrate completes and signs the warrant) on which the
warrant ceases to have effect;

(d) record on the warrant the reasons for issuing the warrant.

(7) The inspector must do the following if the magistrate completes
and signs the warrant:
(@) complete a form of warrant in the same terms as the warrant
completed and signed by the magistrate;
(b) write on the form the name of the magistrate and the day on
which and the time at which the warrant was signed:;
(c) send to the magistrate:
(i) the form of warrant completed by the inspector; and
(if) the information referred to in subsection (3), which
must have been duly sworn or affirmed.

(8) The inspector must send the magistrate the form of warrant and
information under subsection (7) by the end of the day after the
earlier of:

() the day the warrant expires; or
(b) the day the warrant is executed.
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(9) When the magistrate receives those documents, the magistrate
must:

(a) attach them to the warrant that the magistrate completed and
signed; and

(b) deal with them in the way in which the magistrate would
have dealt with the information if the application had been
made under section 84.

What a warrant authorises

(10) A form of warrant duly completed under subsection (7) is authority
for the same powers as are authorised by the warrant signed by the
magistrate.

86 Signed form of warrant not produced in evidence

A court must assume, unless the contrary is proved, that the
exercise of a power was not authorised by a warrant issued under
section 85 if:

(a) itis material, in any proceedings, for the court to be satisfied
that the exercise of that power was authorised by that section;
and

(b) the warrant signed by the magistrate authorising the exercise
of the power is not produced in evidence.

Subdivision E—Powers of magistrates

87 Federal Magistrates—consent to nomination

(1) A Federal Magistrate may, by writing, consent to be nominated by
the Minister under subsection (2).

(2) The Minister may, by writing, nominate a Federal Magistrate in
relation to whom a consent is in force under subsection (1) to be a
magistrate for the purposes of this Act.
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88 Powers of magistrates

Powers conferred personally

(1) A power conferred on a magistrate by this Division is conferred on
the magistrate:

(a) in a personal capacity; and
(b) not as a court or a member of a court.

Powers need not be accepted

(2) The magistrate (other than a Federal Magistrate) need not accept
the power conferred.

Protection and immunity

(3) A magistrate exercising a power conferred by this Division has the
same protection and immunity as if he or she were exercising the
power:

(a) as the court of which the magistrate is a member; or
(b) as a member of the court of which the magistrate is a
member.
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Division 3—Information gathering powers

89 Meaning of person who has product stewardship information

A person is a person who has product stewardship information if
the Minister believes, on reasonable grounds, that the person is
capable of giving information, or producing books, records or
documents, relevant for the purposes of investigating or
preventing:

(a) a possible contravention of a civil penalty provision in this
Act; or

(b) a possible offence against this Act, or against the Crimes Act
1914 or the Criminal Code that relates to this Act.

Note: The expression this Act has an extended meaning (see the Dictionary
in section 6).

90 Minister may require a person to provide information

(1) The Minister may give a written notice to a person who has
product stewardship information requiring the person to give to an
inspector specified in the notice:

(a) any information that is specified in the notice; or
(b) any book, record or document that is specified in the notice.

(2) The notice must also specify:
() the day on which the notice is given; and
(b) the person to whom the notice is given; and
(c) the manner in which the information, book, record or
document is to be given; and
(d) the period within which, the information, book, record or
document is to be given.

The period must end at least 14 days after the notice is given.

(3) A notice under subsection (1) must set out the effect of
sections 137.1 and 137.2 of the Criminal Code (about giving false
or misleading information and producing false or misleading
documents).
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Offence for failing to comply with a notice

(4) A person commits an offence if:

(a) the person is required to give information, a book, record or
document to an inspector under subsection (1); and

(b) the person does not give the inspector the information, book,
record or document within the period specified in the notice.

Penalty: 6 months imprisonment.

91 Minister may require a person to appear before an inspector

(1) The Minister may given a written notice to a person who has
product stewardship information requiring the person to appear
before the inspector specified in the notice:

(a) to answer any questions put by the inspector; and

(b) to produce to the inspector any books, records or documents
that are referred to in the notice.

(2) The notice must also specify:
() the day on which the notice is given; and
(b) the person to whom the notice is given; and
(c) the time and place at which the person is to appear.
The time must be at least 14 days after the notice is given.

(3) A notice under subsection (1) must set out the effect of
sections 137.1 and 137.2 of the Criminal Code (about giving false
or misleading information and producing false or misleading
documents).

Offence for failing to appear

(4) A person commits an offence if:

() the person is required to appear before an inspector under
subsection (1); and

(b) the person does not appear before the inspector.

Penalty: 6 months imprisonment.
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Offence for failing to answer questions or produce a book, record
or document

(5) A person commits an offence if:

() the person is required under subsection (1) to appear before
an inspector; and

(b) when appearing before the inspector, the person does not:
(i) answer a question put by the inspector; or

(if) produce a book, record or document to the inspector as
required by notice given under that subsection.

Penalty: 6 months imprisonment.
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Part 7—Reviewing decisions
Division 1—Guide to this Part

92 Guide to this Part

This Part is about reviewing some decisions made under this Act
(called reviewable decisions).

Reviewable decisions (other than those made by the Minister
personally) can be reviewed by the Minister (an internal review).

Reviewable decisions made by the Minister personally or on an
internal review can be reviewed by the Administrative Appeals
Tribunal.

Product Stewardship Act 2011 No. 76, 2011 83

ComLaw Authoritative Act C2011A00076



Part 7 Reviewing decisions
Division 2 Reviewing decisions

Section 93

Division 2—Reviewing decisions

93 Persons affected by reviewable decisions

Column 1 of the table sets out each person affected by a
reviewable decision. Column 2 of the table sets out the reviewable
decision that a particular person is affected by.

Persons affected by reviewable decisions

Item  Person affected Reviewable decision
1 The administrator of a voluntary A decision by an accrediting
arrangement authority under a determination
under section 13 to refuse to accredit
the voluntary arrangement in
relation to a class of products
2 The administrator of a voluntary A decision by an accrediting
arrangement authority under a determination
under section 13 to impose
conditions on the voluntary
arrangement’s accreditation in
relation to a class of products
3 The following persons: A decision by an accrediting
(a) the administrator of an accredited ~ authority under a determination
voluntary arrangement; under section 13 to cancel, or refuse
(b) a person licensed, or authorised, to cancel, the accredltat_lon of t_he
by an accredited voluntary voluntary arrangement in relation to
arrangement to exercise the a class of products
Commonwealth’s intellectual
property rights in a product
stewardship logo
4 A person who applies to the Minister A decision by the Minister under
to vary or revoke a notice given subsection 18(6) to vary the notice,
under subsection 18(2) or to refuse to vary or revoke the
notice
5 The administrator of a co-regulatory A decision by the Minister under
arrangement section 26 to refuse to approve the
co-regulatory arrangement in
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Persons affected by reviewable decisions

Item  Person affected Reviewable decision
relation to a class of products
6 The administrator of an approved A decision by the Minister under
co-regulatory arrangement section 28 to cancel or to refuse to
cancel the approval of the
co-regulatory arrangement in
relation to a class of products
7 A prospective liable party in relation A decision by the Minister under
to whom the Minister has made a section 32 to make the determination
determination under section 32
8 A person who applies for consent A decision by the Minister under

under section 33 to the person’s
appointment as a replacement
administrator of an approved
co-regulatory arrangement

section 33 to refuse to consent to the
appointment

94 Notification of decisions and review rights

(1) As soon as practicable after making a reviewable decision, the
person who made the decision must cause a written notice to be
given to each person affected by the decision, containing:

() the terms of the decision; and
(b) the reasons for the decision; and
(c) a statement setting out particulars of the person’s review

rights.

(2) A failure to comply with the requirements of subsection (1) in
relation to a decision does not affect the validity of the decision.

95 Internal review

(1) A person affected by a reviewable decision (other than a decision
made by the Minister personally) may apply in writing to the
Minister for review (the internal review) of the decision.
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(2) An application for internal review must be made within:

(a) 30 days after the day on which the decision first came to the
notice of the applicant; or

(b) such further period (if any) as the Minister allows (either
before or after the end of that period).

(3) On receiving an application, the Minister must review the
reviewable decision.

(4) The Minister may:

(a) make a decision affirming, varying or revoking the
reviewable decision; and

(b) if the Minister revokes the decision, make such other
decision as the Minister thinks appropriate.

96 Review of decisions by Administrative Appeals Tribunal

(1) Application may be made to the Administrative Appeals Tribunal
for review of the following decisions:

(a) areviewable decision made by the Minister personally;

(b) an internal review decision made by the Minister under
subsection 95(4).

(2) An application under subsection (1) may be made only by, or on
behalf of, a person affected by the reviewable decision.

(3) Subsection (2) has effect despite subsection 27(1) of the
Administrative Appeals Tribunal Act 1975.
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Part 8—Protecting information
Division 1—Guide to this Part

97 Guide to this Part

This Part is about protecting information (called protected
information) obtained by or disclosed to persons in connection
with this Act, including regulations and legislative instruments
made under it.

Disclosing protected information is an offence if it might
substantially prejudice the commercial interests of a person, and
the disclosure is not authorised by this Part.

There is also a limitation on the ability of courts and tribunals to
require the disclosure of protected information.
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98 Offence—Disclosing commercially sensitive information

)

()

©)

Offence

A person commits an offence if:
(a) the person discloses protected information to another person;
and
(b) there is a risk that the disclosure might substantially prejudice
the commercial interests of a third person.

Penalty: Imprisonment for 2 years or 120 penalty units, or both.

Exception—authorised disclosure

Subsection (1) does not apply if the disclosure referred to in
paragraph (1)(a) is authorised by section 99 (authorised
disclosures).

Note: A defendant bears an evidential burden in relation to a matter in this
subsection (see subsection 13.3(3) of the Criminal Code).

Meaning of protected information

Protected information is information that has been disclosed to, or
obtained by, a person in the course of the person performing a
function or duty, or exercising a power, under or in relation to this
Act.

Note: The expression this Act has an extended meaning (see the Dictionary
in section 6).

99 Authorised disclosures

)

A person may disclose protected information if:
(a) the disclosure is made for the purposes of:

(i) performing a duty or function, or exercising a power,
under or in relation to this Act; or
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(if) enabling another person to perform duties or functions,
or exercise powers, under or in relation to this Act; or

(iii) assisting in the administration or enforcement of another
law of the Commonwealth, a State or a Territory; or

(b) the disclosure is required or authorised by or under:

(i) alaw of the Commonwealth (including this Act); or

(if) alaw, of a State or Territory, that is prescribed by the
regulations for the purposes of this subparagraph; or

(c) the disclosure is expressly or impliedly authorised by the
third person referred to in paragraph 98(1)(b); or

(d) at the time of the disclosure, the protected information is
already publicly available; or

(e) both:

(i) the disclosure is, or is a kind of disclosure that is,
certified in writing by the Minister to be in the public
interest; and

(i) the disclosure is made in accordance with any
requirements specified in the regulations; or

(f) both:

(i) the person believes on reasonable grounds that the
disclosure is necessary to prevent or lessen a serious and
imminent threat to the life or health of a person; and

(i) the disclosure is for the purposes of preventing or
lessening that threat; or

(9) both:
(i) the information disclosed is a summary of, or statistics
derived from, protected information; and
(ii) the information is not likely to enable the identification
of a person.

(2) An instrument made under subparagraph (1)(e)(i) certifying that a
particular disclosure is in the public interest is not a legislative
instrument.

(3) An instrument made under subparagraph (1)(e)(i) certifying that a
kind of disclosure is in the public interest is a legislative
instrument.
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100 Disclosing commercially sensitive information to courts and
tribunals etc.

(1) This section applies if:

(a) information or a document is disclosed to, or obtained by, a
person (the public official) in the course of the person
performing a function or duty, or exercising a power, under
or in relation to this Act; and

(b) there is a risk that disclosure of the information or document
might substantially prejudice the commercial interests of a
person other than the public official.

Note: The expression this Act has an extended meaning (see the Dictionary
in section 6).

Information not to be disclosed to court or tribunal

(2) The public official must not, except for the purposes of this Act, be
required to disclose the information to, or produce the document in
or to, a court, tribunal, authority or other person having power to
require the production of documents or the answering of questions.
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101 Guide to this Part

(a)

(b)
(©)

(d)

(e)
(f)
(9)

This Part deals miscellaneous matters, including the following:

making applications under this Act (including
regulations and instruments made under it) and
requesting additional information to determine
them;

protecting the privilege against self-incrimination;

compensation for damage to electronic equipment,

or acquisition of property;

annual reports and publishing material on the
Department’s website;

reviewing the operation of this Act;
delegations;

the power to make regulations.
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102 General requirements for making applications

(1) An application under this Act must be:
(a) made in the manner and form approved in writing by the
Minister; and
(b) accompanied by:
(i) any documentation or other information specified in the
approved form; and
(ii) any fee specified in the regulations.

Note: The expression this Act has an extended meaning (see the Dictionary
in section 6).

(2) The approved form may require the documentation or information
accompanying an application, or any statement made in an
application, to be verified by statutory declaration.

(3) To avoid doubt, the Minister may approve different forms, and the
regulations may specify different fees, for different classes of
application (including applications that relate to different classes of
product).

(4) The Minister may waive the whole or a part of a fee that is payable
in relation to an application under this Act.

103 Applications—requesting additional information

(1) For the purposes of determining an application under this Act, the
Minister may give the applicant a written notice requesting the
applicant to give the Minister further specified documentation or
information before the day specified in the notice.

Note: The expression this Act has an extended meaning (see the Dictionary
in section 6).

(2) The Minister may require the documentation or information to be
verified by statutory declaration.
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104 Privilege against self-incrimination not affected

Nothing in this Act affects the right of a person to refuse to answer
a question, give information, or produce a document, on the ground
that the answer to the question, the information, or the production
of the document, might tend to incriminate him or her or make him
or her liable to a penalty.

105 Compensation for damage to electronic equipment

(1) This section applies if:

() as a result of electronic equipment being operated under
section 72 (inspection powers with consent) or 74 (inspection
powers with warrant):

(i) damage is caused to the equipment; or
(ii) the data recorded on the equipment is damaged; or
(iii) programs associated with the use of the equipment, or
with the use of the data, are damaged or corrupted; and

(b) the damage or corruption occurs because:

(i) insufficient care was exercised in selecting the person
who was to operate the equipment; or

(i) insufficient care was exercised by the person operating
the equipment.

(2) The Commonwealth must pay the owner of the equipment, or the
user of the data or programs, such reasonable compensation for the
damage or corruption as the Commonwealth and the owner or user
agree on.

(3) However, if the owner or user and the Commonwealth fail to
agree, the owner or user may institute proceedings in a relevant
court for such reasonable amount of compensation as the court
determines.

(4) In determining the amount of compensation payable, regard is to
be had to whether the occupier of the premises, or the occupier’s
employees or agents, if they were available at the time, provided
any appropriate warning or guidance on the operation of the
equipment.
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(%)

In this Act, damage, in relation to data, includes damage by erasure
of data or addition of other data.

106 Compensation for acquisition of property

)

)

©)

If the operation of this Act would result in an acquisition of
property from a person otherwise than on just terms, the
Commonwealth is liable to pay a reasonable amount of
compensation to the person.

If the Commonwealth and the person do not agree on the amount
of the compensation, the person may institute proceedings in a
relevant court for the recovery from the Commonwealth of such
reasonable amount of compensation as the court determines.

In this Act;

acquisition of property has the same meaning as in paragraph
51(xxxi) of the Constitution.

just terms has the same meaning as in paragraph 51(xxxi) of the
Constitution.

107 Annual report

)

)

©)

(4)

The Minister must prepare a report on the operation of this Act
during each financial year.

The Minister must do so as soon as practicable after the end of the
financial year.

The Minister must cause a copy of the report to be tabled in each
House of the Parliament within 15 sitting days of the day on which
the report is completed.

If sections 1 and 2 of this Act do not commence at the beginning of
a financial year, this section has effect in relation to the period
beginning at the commencement of those sections and ending on
the next 30 June as if:

(a) if the period is less than 6 months—the period were included
in the next financial year; or

(b) in any other case—the period were a financial year.
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108 Publishing material about arrangements

(1) The Minister must publish on the Department’s website, for each
accredited voluntary arrangement and each approved co-regulatory
arrangement:

(a) a summary of the arrangement; and

(b) the name of the arrangement’s administrator; and

(c) the contact details for the arrangement’s administrator that
are specified in the regulations; and

(d) a copy of any report on the operation of the arrangement
given to the Minister:

(i) for an accredited voluntary arrangement—in accordance
with a condition of the arrangement’s accreditation (see
paragraph 13(2)(f)); or

(if) for an approved co-regulatory arrangement—as
mentioned in subsection 24(4) (requirements for
administrator of approved co-regulatory arrangement);
and

(e) for an approved co-regulatory arrangement—a copy of any
audit report in relation to the arrangement given to the
Minister in accordance with a notice under section 30
(directed audits).

(2) However, the Minister must not publish any information under
subsection (1) if the Minister is satisfied that:
(@) there is a risk that publishing the information might
substantially prejudice the commercial interests of a person;
and

(b) publishing the information is not in the public interest.

108A Publishing material about products being considered for
accreditation or regulation under this Act

(1) The Minister must publish on the Department’s website, before the
end of each financial year that starts after the commencement of
this Act:

() alist of classes of products in relation to which the Minister
is proposing to consider, during the next financial year,
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whether some form of accreditation or regulation under this
Act might be appropriate; and

(b) the reason (or reasons) why the Minister is proposing to give
that consideration.

(2) In preparing a list of classes of products as required by
paragraph (1)(a), the Minister may have regard to any matter the
Minister considers relevant, including:
(a) whether the product stewardship criteria are satisfied in
relation to those classes of products; and
(b) whether one or more of the following apply in relation to the
products in those classes:

(i) reusing, recycling, recovering, treating or disposing of
the products involves a significant cost to the
Commonwealth, or State, Territory or local
governments;

(ii) the consumer is willing to pay for action that reduces
the impact that the products have on the environment, or
that substances contained in the products have on the
environment, or on the health or safety of human
beings;

(iii) taking action to reduce those impacts will offer business
opportunities that would make a contribution to the
economy.

(3) The Minister must cause to be tabled in both Houses of Parliament
a list of classes of products published under paragraph (1)(a),
accompanied by the reason (or reasons) in relation to that list
published under paragraph (1)(b), within 15 sitting days after the
day of that publication.

108B Product Stewardship Advisory Group

Establishment

(1) The Product Stewardship Advisory Group is established by this
subsection.
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Function

(2) The Advisory Group’s function is to provide advice to the
Minister:

(a) at the Advisory Group’s own initiative—in relation to the
performance of the Minister’s function under subsection
108A(1) (products being considered for accreditation or
regulation); and

(b) when requested to do so by the Minister—in relation to the
performance of the Minister’s functions under this Act.

Further provisions about the Advisory Group

(3) Schedule 1 contains further provisions about the Advisory Group.

109 Review of operation of this Act

(1) The Minister must cause a review of the operation of this Act to be
undertaken as soon as possible after:

(a) the fifth anniversary of the commencement of this section;
and

(b) each fifth anniversary after the day mentioned in
paragraph (a).

(2) The persons who undertake the review must give the Minister a
written report of the review.

(3) The Minister must cause a copy of the report of the review to be
tabled in each House of the Parliament within 15 sitting days of the
day on which the report is given to the Minister.

110 Delegation

(1) The Minister may, by written instrument, delegate to:
() the Secretary of the Department; or
(b) an SES employee or acting SES employee;
all or any of the powers or functions conferred on the Minister
under this Act.

Note: The expression this Act has an extended meaning (see the Dictionary
in section 6).
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(2) In exercising powers or functions under a delegation, the delegate
must comply with any directions of the Minister.

111 Regulations

The Governor-General may make regulations prescribing matters:
() required or permitted by this Act to be prescribed; or

(b) necessary or convenient to be prescribed for carrying out or
giving effect to this Act.
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Clause 1

Schedule 1—Product Stewardship Advisory
Group

Note:  See subsection 108B(3).

1 Membership of Advisory Group

(1) The Advisory Group consists of the following members:

() at least 5, and no more than 9, members appointed under
clause 2;

(b) a Chair appointed under clause 3.

(2) The performance of the functions of the Advisory Group is not
affected by reason only of the number of Advisory Group members
falling below 6 for a period of not more than 6 months.

2 Appointment of members of Advisory Group (other than the
Chair)

(1) An Advisory Group member (other than the Chair) is to be
appointed by the Minister, by written instrument, on a part-time
basis.

Note: The Chair of the Advisory Group is appointed under clause 3.

(2) A person must not be appointed under this clause unless the
Minister is satisfied that the person has appropriate qualifications,
knowledge or experience.

(3) Before appointing a person under this clause, the Minister must
consult with:

(a) one or more groups from among each of the following:
(i) groups with technical and scientific expertise;
(i) industry and business groups;
(iii) environmental groups;
(iv) consumer groups;
(v) groups representing local government interests; and

Product Stewardship Act 2011 No. 76, 2011 99

ComLaw Authoritative Act C2011A00076



Schedule 1 Product Stewardship Advisory Group

Clause 3

(b) State and Territory governments.

(4) An Advisory Group member appointed under this clause holds
office for the period specified in his or her instrument of
appointment. The period must not exceed 3 years.

Note: For reappointment, see the Acts Interpretation Act 1901.

3 Appointment of Chair of Advisory Group

(1) The Minister must appoint a person (other than an Advisory Group
member appointed under clause 2) as the Chair of the Advisory
Group, by written instrument, on a part-time basis.

(2) A person must not be appointed as the Chair of the Advisory
Group unless the Minister is satisfied that the person has
appropriate qualifications, knowledge or experience.

(3) The Minister may, by written instrument, appoint an Advisory
Group member to act as the Chair:

(a) during a vacancy in the office of Chair (whether or not an
appointment has previously been made to the office); or

(b) during any period, or during all periods, when the Chair:
(i) is absent from duty or from Australia; or
(it) is, for any reason, unable to perform the duties of the
office.

Example: The Chair would be unable to perform the duties of the office if
required not to be present during a deliberation by the Advisory
Group, and not to take part in any decision of the Advisory Group,
under subclause 8(4) or (5) (disclosure of interests to Advisory
Group).

(4) Anything done by or in relation to a person purporting to act under
an appointment is not invalid merely because:

(a) the occasion for the appointment had not arisen; or

(b) there was a defect or irregularity in connection with the
appointment; or

(c) the appointment had ceased to have effect; or
(d) the occasion to act had not arisen or had ceased.
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Clause 4

4 Remuneration

(1) An Advisory Group member is to be paid the remuneration and
allowances (if any) that are prescribed by the regulations.

(2) The office of an Advisory Group member is not a public office
within the meaning of the Remuneration Tribunal Act 1973.

5 Leave of absence

(1) The Chair of the Advisory Group may grant leave of absence to
another Advisory Group member on the terms and conditions that
the Chair determines.

(2) The Minister may grant leave of absence to the Chair of the
Advisory Group on the terms and conditions that the Minister
determines.

6 Procedures of Advisory Group

(1) The Advisory Group may determine the way in which it is to
perform its function (including when and where it meets and
procedures to be followed in relation to its meetings).

(2) However, subclause (1) applies subject to any written directions
given to the Advisory Group by the Minister for the purposes of
this subsection.

(3) The Minister must not give directions under subclause (2) about
the content of any advice that may be given to the Minister by the
Advisory Group.

(4) A direction given under subclause (2) is not a legislative
instrument.

7 Disclosure of interests to the Minister

An Advisory Group member must give written notice to the
Minister of all interests, pecuniary or otherwise, that the member
has or acquires and that conflict or could conflict with the proper
performance of the member’s functions.
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8 Disclosure of interests to the Advisory Group

(1) An Advisory Group member who has an interest, pecuniary or
otherwise, in a matter being considered or about to be considered
by the Advisory Group must disclose the nature of the interest to a
meeting of the Advisory Group.

(2) The disclosure must be made as soon as possible after the relevant
facts have come to the member’s knowledge.

(3) The disclosure must be recorded in the minutes of the meeting of
the Advisory Group.

(4) Unless the Advisory Group otherwise determines, the Advisory
Group member:
(2) must not be present during any deliberation by the Advisory
Group on the matter; and
(b) must not take part in any decision of the Advisory Group
with respect to the matter.

(5) For the purposes of making a determination under subclause (4),
the Advisory Group member:
(a) must not be present during any deliberation of the Advisory
Group for the purpose of making the determination; and

(b) must not take part in making the determination.

(6) A determination under subclause (4) must be recorded in the
minutes of the meeting of the Advisory Group.

9 Resignation

(1) An Advisory Group member may resign his or her appointment by
giving the Minister a written resignation.

(2) The resignation takes effect on the day it is received by the
Minister or, if a later day is specified in the resignation, on that
later day.
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10 Termination of appointment

The Minister may terminate the appointment of an Advisory Group
member:

(a) for misbehaviour or physical or mental incapacity; or
(b) if the member:
(i) becomes bankrupt; or
(ii) applies to take the benefit of any law for the relief of
bankrupt or insolvent debtors; or
(iii) compounds with his or her creditors; or
(iv) makes an assignment of his or her remuneration for the
benefit of his or her creditors; or
(c) if the member is absent, except on leave of absence, from 3
consecutive meetings of the Advisory Group; or
(d) if the member fails, without reasonable excuse, to comply
with clause 7 (disclosure of interests to the Minister) or 8
(disclosure of interests to the Advisory Group).

11 Other terms and conditions

An Advisory Group member holds office on the terms and
conditions (if any) in relation to matters not covered by this Act
that are determined by the Minister.

[Minister’s second reading speech made in—
Senate on 23 March 2011
House of Representatives on 22 June 2011]

(49/11)
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